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Introduction

Increasingly construction, engineering, and energy projects in Japan are being procured
and managed under international-style contract forms - documents historically associated
with cross-border ventures outside Japan rather than projects undertaken within Japan’s
borders. These contracts are often governed by Japanese law but drafted in English,
incorporating concepts derived from common law jurisdictions and following standard forms
such as FIDIC or bespoke project sponsor-led templates influenced by international practice.

While this approach to contracting presents significant opportunities for Japanese
contractors, it also introduces a range of legal, operational, and cultural challenges during
the tender, contract negotiation and project execution phases. This article examines the
drivers behind this trend, the legal and practical risks that arise, and the strategies that

Japanese contractors can adopt to manage them effectively.

The trend: why international-style contracting is increasing on domestic Japanese
projects

Several converging factors explain the growing prevalence of international-style contracts
on Japanese domestic projects.

First, the persistent weakness of the yen has made Japanese assets and projects
significantly more attractive to foreign investors and lenders. International developers and
funds, finding favourable exchange rates, are deploying capital into Japan, and foreign
capital flows into Japan have reached historically high levels: Japan's inward FDI stock rose
to a record ¥53.3 trillion at the end of 2024, while greenfield investment reached a record
US$31.6 billion.! These investors prefer contract frameworks with which they are familiar
and that align with their global standards, typically FIDIC-based forms or bespoke English-
language contracts employing common law concepts.

Second, Japan is experiencing a substantial increase in energy and infrastructure projects.

The expansion of renewable energy (particularly offshore wind and solar), semiconductor

1 JETRO Invest Japan Report 2025 | Reports - Why Invest - Investing in Japan - Japan External Trade
Organization - JETRO
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fabrication plants and data centres has attracted international players. These participants
appear as owners or co-developers (often in consortium arrangements with Japanese
companies), as specialist equipment suppliers (for example turbine manufacturers, battery
storage providers, and control systems vendors), and as project finance lenders or sponsors.

Third, international lenders and project finance structures increasingly require contract
frameworks that are familiar to international counsel and bankable to non-Japanese funders
under established financing conventions. A domestic Japanese standard form contract may
be entirely adequate from a technical perspective, but if it is unfamiliar to the lender’s legal
advisers outside Japan, it can create difficulties in the financing process.

Fourth, the Japanese government’s active push for inward investment and infrastructure
modernisation, including regulatory reforms designed to facilitate foreign participation, has
accelerated this trend.

Finally, many Japanese contractors have become familiar with international contracting
through their overseas operations, making the domestic adoption of such forms less
challenging than it might once have been. Nevertheless, inside the Japanese contractor’s
organisation there may still be a mistaken belief that ‘because this project is inside Japan,
commercially it will be handled the Japanese way’. Our clients are learning the hard
way that this is not the case, and we are increasingly helping to guide them through this

‘international’ way of working on ‘domestic’ projects.

Risks of using English-language international-style contract forms governed by Japanese
law

A common scenario on these projects involves an English-language contract, whether
based on a standard form such as FIDIC or using bespoke drafting with international-style
concepts, that is expressed to be governed by Japanese law. The sponsors/lenders may
include international players but because the Owner SPV ‘Project Co.” is Japanese and
contracting with a Japanese contractor, Japanese law is selected.

While international-style contracts may be commercially desirable on certain projects,
their interaction with Japanese law needs careful attention.

International contracts frequently incorporate legal concepts developed in common law
jurisdictions, including:

* Fitness for purpose obligations

» Consequential or indirect loss exclusions

* Defect rectification regimes

* Liquidated damages regimes
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These concepts may not align directly with Japanese civil law principles. For example,
the distinction between direct and consequential loss is not firmly established in Japanese
jurisprudence, potentially leading to uncertainty in the interpretation of exclusion clauses.
Similarly, “fitness for purpose” obligations may be interpreted through the lens of Japanese
contract non-conformity principles, which may not align with the parties’ intended risk
allocation.

Where contracts are drafted in English but governed by Japanese law, disputes may
ultimately be resolved in Japanese courts or arbitration proceedings involving Japanese
legal practitioners. This creates risks relating to translation discrepancies, loss of nuance in
technical or legal drafting, or interpretation of key provisions which is inconsistent with the
parties’ intentions.

To mitigate these risks, contractors should adopt a proactive and structured approach.
International templates should be carefully reviewed and adapted to align with Japanese
legal concepts. This includes defining key terms (e.g. “consequential loss” ) with precision
in the contract itself, avoiding reliance on undefined common law concepts, and ensuring
consistency with Japanese statutory principles.

Contractors should also carefully consider what dispute resolution mechanism to adopt.
While Japanese courts offer familiarity, international arbitration (whether under the JCAA
or other institutional rules) may provide greater predictability in interpreting international-
style provisions and a greater likelihood that the person(s) deciding the dispute are highly
experienced in construction disputes. The appropriate dispute resolution approach will
depend on the nature of the project and the parties involved.

Finally, the project team negotiating and then executing the contract should receive
training to understand the implications of key contract provisions and often-used common
law concepts, and the importance of strict procedural compliance with the contract and
the risks of non-compliance. We often assist clients in improving the internal ‘handover’
between the commercial team which negotiated the contract and the project execution team

that will deliver the project.

Managing a domestic Japanese supply chain alongside international-style main contracts

A significant practical challenge for Japanese main contractors is the interface between an
international-style head contract and a domestic Japanese supply chain i.e. contracts are far
from ‘back to back’. Japanese subcontractors and suppliers typically operate under contract
forms prepared for the domestic market, which emphasise harmony, mutual cooperation and

consensus-based dispute resolution. The cultural approach of cooperation and relationship-
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based problem solving is deeply embedded in domestic contracting practice.

This creates a significant risk that the main contractor may be caught between conflicting
contractual regimes where the main contractor is bound by strict upstream requirements
(including strict time-bars for claims and detailed notice obligations) but may be unable
to enforce equivalent requirements downstream (whether contractually or in practice).
A subcontractor who resolves issues informally or only once the project has concluded,
as is more customary in domestic Japanese practice, may unintentionally cause the
main contractor to miss a critical notice deadline under the main contract (meaning the
subcontractor’s claim is time-barred and cannot be ‘passed up’ to the Owner).

While back-to-back subcontracts are a logical solution, it can be difficult to achieve truly
back-to-back terms. There is often a significant difference in contract value between the
main contract and individual subcontracts which may make identical terms disproportionate.
Notwithstanding any difference in contract package size, domestic subcontractors may
resist international-style terms as unfamiliar and commercially unreasonable. Insisting on
strict back-to-back terms may damage the long-term relationships upon which the main
contractor depends for future projects. Occasionally a sub-contractor may be in a strong
bargaining position because its technology or workmanship is market-leading. However,
even if a fully back-to-back subcontract is not possible, main contractors should identify the
most important and high-risk provisions and seek to incorporate these into its subcontracts
to the extent it is able to.

Sitting alongside back-to-back contractual provisions, supply chain education programmes
are essential. Subcontractors and key suppliers should receive clear briefings on the
international contract requirements that low down to them, with particular emphasis on the
consequences of missed deadlines and the importance of timely written notifications. While
some smaller subcontractors may not have the internal expertise or willingness to comply
with such international practices, early engagement and clear communication provide the
supply chain with the best opportunity for successful collaboration from the outset of the
project.

If during project execution the main contractor becomes concerned that it is not receiving
notices from its supply chain in relation to potential time and money claims, it could consider
adopting a practice of proactively submitting protective notices to the owner to preserve its
rights, even where no corresponding notice has been received from the subcontractor. This
“precautionary notice” approach ensures that the main contractor’s position is safeguarded
upstream regardless of downstream communication failures.

Finally, establishing a dedicated contract administration team that understands both the
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international requirements of the main contract and the domestic expectations of the supply
chain is invaluable. This team can serve as a bridge, translating international contract
obligations into practical instructions for subcontractors and ensuring that information flows
appropriately in both directions. Ongoing training programmes for project staff on claims
procedures and contractual compliance help to embed these practices across the project

team.

Managing practical hurdles

Beyond the legal challenges, international-style contracting on domestic Japanese projects
gives rise to a range of practical and cultural misalignments.

Perhaps most fundamentally, the attitude towards mid-project claims can differ
significantly between cultures. In some Japanese domestic contracting, the submission of
formal claims during project execution may be perceived as adversarial and damaging to
the commercial relationship. Under international-style contracts, by contrast, claims are
more generally accepted as a routine part of contract administration. In particular, different
expectations around variation and change order processes, particularly if the contractor is
more used to treating ‘the customer as king’ and accommodating owner requests without
formal change orders, can also create difficulties under international-style contracts where
variations must be formally instructed and priced. Contractors must recognise if a cultural
gap exists and develop internal training to overcome any reluctance to submit timely notices
and claims.

Different approaches between Owner and Contractor teams from different cultures also
need to be navigated. For example, project members may have different approaches to
meetings (formal agendas versus open discussion), decision-making processes (hierarchical
approval versus delegated authority), and the escalation of issues (preference for informal
resolution versus formal written notices). Clear project practices should be established, if not
in the contract, then at the outset of project execution.

Finally, owners frequently require certain levels of English language ability within the
contractor’s project team. For Japanese contractors, this creates immediate recruitment and
staffing challenges. Experienced engineers and project managers who possess both technical
expertise and fluent English are in short supply, and the cost of providing language training
or hiring bilingual staff is considerable. If the contract requires certain key staff to operate
in English, one short-term work-around may be to engage bilingual personnel in ‘shadow
roles’ who pair with key team members that have institutional knowledge of the contractor

but more limited language skills.
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Conclusion: looking ahead

Continued foreign investment, the energy transition and Japan’s infrastructure and energy
modernisation agenda seem likely to accelerate the trend towards international-style
contracting on domestic Japanese projects.

For Japanese contractors, this presents both a challenge and an opportunity. Those who
invest in developing international contracting capability, through training, recruitment of
bilingual contract professionals, and the establishment of robust contract administration
systems, will not only manage domestic risk more effectively but will also be better
positioned for overseas work.

Ultimately, Japanese contractors who treat this transition as an opportunity for capacity
building, rather than merely a compliance burden, will gain a significant competitive
advantage, both domestically and in the international markets where Japanese construction

and engineering firms continue to expand their already considerable presence.
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