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•• Fiduciary Duty Fiduciary Duty –– in Generalin General
–– Officers and directors generally have the following fiduciary Officers and directors generally have the following fiduciary 

duties to the company they serve:duties to the company they serve:
•• Duty of Care Duty of Care 

–– what would an ordinarily prudent and careful person what would an ordinarily prudent and careful person 
do?do?
–– be informed and act as an advisorbe informed and act as an advisor

•• Business Judgment Rule Business Judgment Rule 
–– a presumption that in making a business decision the a presumption that in making a business decision the 
directors of a corporation acted on an informed basis, in directors of a corporation acted on an informed basis, in 
good faith, and in the honest belief that the action taken good faith, and in the honest belief that the action taken 
was in the best interests of the companywas in the best interests of the company

•• Duty of Loyalty Duty of Loyalty 
–– undivided and unselfish loyaltyundivided and unselfish loyalty
–– actions should be in the best interests of the corporation actions should be in the best interests of the corporation 
–– must act with unbiased judgmentmust act with unbiased judgment

•• Duty of Courage Duty of Courage 
–– must ask the tough questionsmust ask the tough questions
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•• Duty of Inquiry Duty of Inquiry 
–– must diligently ask questions and make inquiries into financialmust diligently ask questions and make inquiries into financial
statements, proposed transactions, and other issues brought befostatements, proposed transactions, and other issues brought before re 
the boardthe board

•• In re Performance Nutrition, Inc.In re Performance Nutrition, Inc., (, (BankrBankr N.D. Tex 1999)N.D. Tex 1999)
–– Chapter 7 trustee sued CEOChapter 7 trustee sued CEO
–– CEOCEO failed to have a valuation done, to investigate the open failed to have a valuation done, to investigate the open 
market, or to have a bid process; conflict issues as wellmarket, or to have a bid process; conflict issues as well

•• In re In re HealthCoHealthCo IntInt’’l, Inc.l, Inc., (, (BankrBankr D. Mass 1997)D. Mass 1997)
–– Board did not review financials prior to leveraged buyoutBoard did not review financials prior to leveraged buyout

All information presented is for discussion and educational purpAll information presented is for discussion and educational purposes only.  Nothing in this presentation shall be construed as aoses only.  Nothing in this presentation shall be construed as a position or position or 
opinion of any panelist or their respective firms.opinion of any panelist or their respective firms.
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•• Fiduciary Duty Fiduciary Duty –– Around InsolvencyAround Insolvency
–– The obligations of officers and directors change once the The obligations of officers and directors change once the 

company enters the company enters the ““zone of insolvencyzone of insolvency””
–– Solvent Corporations:  Fiduciary duty is to the company and Solvent Corporations:  Fiduciary duty is to the company and 

shareholdersshareholders
–– Insolvent Corporations:  Fiduciary duty is to the company, its Insolvent Corporations:  Fiduciary duty is to the company, its 

creditors and shareholders creditors and shareholders 
–– assets become a trust for creditorsassets become a trust for creditors

–– ““Trust FundTrust Fund”” Theory Theory 
–– directors become directors become ““trusteestrustees”” for the corporationfor the corporation’’s creditors s creditors 
and hold corporate assets as a trust fundand hold corporate assets as a trust fund

–– ““At RiskAt Risk”” Theory Theory 
–– directors must not succumb to the pressure to adopt highdirectors must not succumb to the pressure to adopt high--
risk strategies to save value for shareholders and the expense risk strategies to save value for shareholders and the expense 
of creditorsof creditors

–– Bankrupt Corporations:  Fiduciary duty is to the creditors Bankrupt Corporations:  Fiduciary duty is to the creditors 
–– trustee or debtortrustee or debtor--inin--possession has a duty to protect and possession has a duty to protect and 
conserve assets for the creditorsconserve assets for the creditors

All information presented is for discussion and educational purpAll information presented is for discussion and educational purposes only.  Nothing in this presentation shall be construed as aoses only.  Nothing in this presentation shall be construed as a position or position or 
opinion of any panelist or their respective firms.opinion of any panelist or their respective firms.
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•• Corporate Governance Hypothetical Corporate Governance Hypothetical –– Stephen GraceStephen Grace
–– Using a hypothetical corporation, walk through the duties that Using a hypothetical corporation, walk through the duties that 

officers and directors have, how they are manifested, and how officers and directors have, how they are manifested, and how 
they change based on the insolvency of a corporationthey change based on the insolvency of a corporation

All information presented is for discussion and educational purpAll information presented is for discussion and educational purposes only.  Nothing in this presentation shall be construed as aoses only.  Nothing in this presentation shall be construed as a position or position or 
opinion of any panelist or their respective firms.opinion of any panelist or their respective firms.
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Deepening Insolvency
General Analytical Framework

Is There Such a Cause of Action?

Elements: Fraudulent 
Prolongation, Asset 

Dissipation, Increased Debt

Stop Here or 
Appeal

Look to State Law

Estate Property: Harm to 
Corporation versus Harm to 

Individual Creditors

Defenses:
Pari Delicto?

Measure of Damages?
Loss of Value? Expense of 

Bankruptcy?

Fiduciary Duties: Who Owes What to Whom Fiduciary Duties: Who Owes What to Whom -- and When?and When?



Fiduciary Duties: Who Owes What to Whom Fiduciary Duties: Who Owes What to Whom -- and When?and When?

•• Deepening InsolvencyDeepening Insolvency
–– ““The fraudulent prolongation of a corporationThe fraudulent prolongation of a corporation’’s life beyond s life beyond 

insolvency, resulting in damage to the corporation caused by insolvency, resulting in damage to the corporation caused by 
increased debt.increased debt.”” -- In re In re VarTecVarTec Telecom, Inc.Telecom, Inc.

–– ““[[T]heT]he corporate body is ineluctably damaged by the corporate body is ineluctably damaged by the 
deepening of its insolvency, through increased exposure to deepening of its insolvency, through increased exposure to 
creditor liability.creditor liability.”” -- Schacht v. BrownSchacht v. Brown

–– ““The distinction between The distinction between ‘‘deepening insolvencydeepening insolvency’’ as a tort or a as a tort or a 
damage theory may be one unnecessary to make.  Prolonging damage theory may be one unnecessary to make.  Prolonging 
an insolvent corporationan insolvent corporation’’s life, without more, will not result s life, without more, will not result 
in liability under either approach.in liability under either approach.”” -- In re Global Service In re Global Service 
GroupGroup

–– Theories of Deepening InsolvencyTheories of Deepening Insolvency
–– DefendantDefendant’’s actions damaged the debtor so irreparably that s actions damaged the debtor so irreparably that 
it had to file for bankruptcyit had to file for bankruptcy
–– DefendantDefendant’’s actions artificially proppeds actions artificially propped--up the debtor, up the debtor, 
delaying the filing of bankruptcydelaying the filing of bankruptcy

All information presented is for discussion and educational purpAll information presented is for discussion and educational purposes only.  Nothing in this presentation shall be construed as aoses only.  Nothing in this presentation shall be construed as a position or position or 
opinion of any panelist or their respective firms.opinion of any panelist or their respective firms.



•• Deepening Insolvency (contDeepening Insolvency (cont’’d)d)
–– Harms of Deepening InsolvencyHarms of Deepening Insolvency

–– forced bankruptcy and the related legal and administrative forced bankruptcy and the related legal and administrative 
costscosts
–– dissipation of corporate assets arising from not dissolving dissipation of corporate assets arising from not dissolving 
the corporation in a timely mannerthe corporation in a timely manner
–– increased corporate debtincreased corporate debt

–– In In PariPari DelictoDelicto
–– sometimes used as a defense to deepening insolvency sometimes used as a defense to deepening insolvency 
actionsactions

–– PostPost--Bankruptcy Petition Deepening InsolvencyBankruptcy Petition Deepening Insolvency
–– In re LTV Steel Co.In re LTV Steel Co.
––administrators of a bankruptcy estate may be liable under a administrators of a bankruptcy estate may be liable under a 
deepening insolvency theorydeepening insolvency theory

All information presented is for discussion and educational purpAll information presented is for discussion and educational purposes only.  Nothing in this presentation shall be construed as aoses only.  Nothing in this presentation shall be construed as a position or position or 
opinion of any panelist or their respective firms.opinion of any panelist or their respective firms.
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•• Now What?Now What?
–– View corporate assets as trust fund assets or is that a View corporate assets as trust fund assets or is that a 

distinction without a difference?distinction without a difference?
–– Are existing fiduciary duties sufficient or is there a need for Are existing fiduciary duties sufficient or is there a need for a a 

stricter liability standard?stricter liability standard?
–– While transactions with insiders are subject to special While transactions with insiders are subject to special 

scrutiny, are they automatically improper or unfair?scrutiny, are they automatically improper or unfair?
–– At what point does the governance group need to contact At what point does the governance group need to contact 

advisors with expertise to assist them?advisors with expertise to assist them?
–– What steps can be taken once in bankruptcy to lessen the What steps can be taken once in bankruptcy to lessen the 

risks of claims for breach of duties?risks of claims for breach of duties?
•• Communication.Communication.
•• Constituency participation.Constituency participation.
•• Open kimono.Open kimono.
•• Bankruptcy Court approval.Bankruptcy Court approval.

–– Is it any different outside of bankruptcy?Is it any different outside of bankruptcy?
•• Running the business.Running the business.
•• Avoiding unnecessary confidence loss.Avoiding unnecessary confidence loss.
•• Steering a sinking ship to the nearest port.Steering a sinking ship to the nearest port.

Fiduciary Duties: Who Owes What to Whom Fiduciary Duties: Who Owes What to Whom -- and When?and When?


	Title Here


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


