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Expanding the Boundaries of China’s 
Anti-Corruption Regime

AMY RIELLA AND HOLLY J. WARRINGTON

The author explains a recent amendment to the PRC Criminal Code 
prohibiting bribes to foreign governmental officials and officials of inter-

national public organizations in exchange for illegitimate commercial ben-
efits which suggests that China’s enforcement initiatives soon may expand 

outside the country’s bounds to target misconduct perpetrated abroad.

Although China has long prohibited commercial bribery, as well as 
the bribery of Chinese state functionaries, a recent amendment to 
the PRC Criminal Code prohibiting bribes to foreign governmen-

tal officials and officials of international public organizations in exchange 
for illegitimate commercial benefits suggests that China’s enforcement 
initiatives soon may expand outside the country’s bounds to target miscon-
duct perpetrated abroad.1 Having taken effect on May 1, 2011, the amend-
ment reaches conduct involving non-PRC officials occurring outside the 
territorial boundaries of the PRC, similar in scope to the U.S. Foreign Cor-
rupt Practices Act of 1977, as amended (“FCPA”). Like the FCPA, the new 
PRC amendment targets foreign misconduct that impacts business, and 
is limited to bribes made to foreign governmental officials and officials 
of international public organizations for illegitimate commercial gains (as 
opposed to “bribes for illegitimate gains” penalized by the PRC Criminal 
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Code with regard to commercial briberies). While the abundance of state-
owned enterprises in China consistently presented significant FCPA risks 
for U.S. companies operating abroad, the new amendment presents even 
greater challenges for companies registered or operating in China.

OFFICIAL ANTI-BRIBERY IN CHINA

	 China has for many years prohibited general commercial bribery2 as 
well as bribery of Chinese state functionaries.3 Like the FCPA, the term 
“state functionary” broadly encompasses not only those individuals hold-
ing positions that fit the traditional notion of “government official,” but 
also anyone who performs public service in a state-owned enterprise or 
civil organization; as well as any person assigned by state authorities to 
perform public service in a non-state-owned enterprise, or otherwise per-
forms public services pursuant to law.4 Many of the major industries in 
China are state-owned or state-controlled, a fact that exponentially in-
creases the number of people who qualify as a government official for 
the purposes of official bribery and makes the anti-corruption landscape 
a minefield for large companies with a presence in China. The criminal 
penalties for state functionaries accepting bribes and individuals offering 
bribes depend on the amount of, as well as other circumstances related 
to, the bribe, but can range in jail terms up to life imprisonment and even 
death penalty for the state functionaries accepting the bribe in serious cas-
es.5 Also, property may be confiscated from either party involved.6

COMMERCIAL ANTI-BRIBERY IN CHINA

	 Though prosecuting corrupt government officials has been and re-
mains a top priority, China’s prohibitions against commercial bribery are 
also robust and can serve as a means to punish illegal conduct perpetrated 
by international companies operating inside China — or their employees. 
Prohibitions against commercial bribery are found in multiple parts of the 
PRC law.7 Commercial briberies will, based on the amount of bribe and 
the seriousness of influence, be exposed to civil liabilities, administrative 
liabilities, or criminal penalties.
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CHINA’S OWN VERSION OF THE FCPA AND ITS IMPACT ON 
FOREIGN COMPANIES INVESTING IN CHINA

	 The new amendment to the PRC Criminal Code, effective May 1, 
2011, expands the scope of China’s anti-bribery legislation. The new 
amendment prohibits bribery of foreign government officials as well as 
officials of international public organizations, when the intent of the briber 
is to secure some illegitimate commercial interest.  
	 Although the scope of the new amendment expands the reach of Chi-
na’s anti-bribery laws, the amendment does not include a revised penalty 
scheme. Instead, the newly created crimes will be subject to the same pun-
ishments doled out for offering commercial bribes, i.e., individuals who 
violate the law will be subject to (1) criminal detention or not more than 
three years imprisonment if the amount of the bribe is considered as rela-
tively large, or (2) three to 10 years imprisonment and a fine if the amount 
of bribe is considered as huge.8

	 The PRC Criminal Code applies to all PRC citizens (wherever located), 
all natural persons in the territory of PRC regardless of nationality, and all 
companies, enterprises, and institutions registered under PRC law. As a re-
sult, this new provision could affect joint ventures between Chinese and 
foreign companies, particularly joint ventures organized under PRC law. 
Wholly-owned foreign enterprises and non-PRC companies with represen-
tative offices in China also fall within the scope of the new prohibitions. 
	 In order to implicate the new amendment, the bribes must be offered 
or made to foreign officials or officials of international public organiza-
tions. There are concerns that China’s enforcement of the new provision 
may face difficulties in terms of investigation, evidence collection, and ex-
tradition if the events occurred outside China. Combating these concerns 
is the recent increase in international cooperation for anti-corruption en-
forcement, most notably between the United States enforcement authori-
ties and European authorities, from which China may enjoy some level of 
cooperation. China is a party to the UN Convention against Corruption, 
which should help foster cooperation in China’s efforts to enforce this new 
amendment with other signatories such as the U.S. and U.K., which place 
a strong emphasis on combating corruption. 
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	 At this point, no guidance or judicial interpretations explaining the 
key terms of the amendment have been issued and no relevant cases have 
been reported. While it remains to be seen how this new provision will 
be enforced in the future, foreign companies with a presence in China are 
advised to take steps to ensure their joint ventures, subsidiaries, and repre-
sentative offices registered in China remain vigilant to activities conduct-
ed with foreign officials and international public organizations, whether 
inside or outside China, to avoid running afoul of this law.   
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