540 THE INTERNATIONAL LAWYER

III. CFIUS Review: What Foreign Acquisitions Pose National Security

Concerns?*

The Committee on Foreign Investment in the United States (CFIUS or the Commit-
tee) reviews mergers and acquisitions to identify and address any national security risks.53
CFIUS has jurisdiction to review any deal in which a foreign person will obtain control of
a U.S. business—a “covered transaction.” In November 2008, the CFIUS regulations
were overhauled to implement changes required by the Foreign Investment and National
Security Act (FINSA).5* CFIUS jurisdiction and review processes are now more clear.

One remaining puzzle is determining whether to submit a particular deal for CFIUS
review. The decision turns on whether CFIUS is likely to identify any national security
considerations. CFIUS review is voluntary (though the Committee can self-initiate a re-
view), and the parties must decide whether to file a voluntary notice. Most do not file:
“historically fewer than ten percent of all foreign acquisitions of U.S. businesses are noti-
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fied to CFIUS.”S One reason to file is to gain the assurance that the Government will
not unwind the transaction later. Neither CFIUS nor the President will exercise divest-
ment authority for deals that have been approved.’¢6 The Committee’s high approval rate
is another incentive to file. “Between 2005 and 2007, 313 voluntary notices of covered
transactions were filed with CFIUS, and none of the transactions were prohibited.”s?

But what if a deal does not appear to implicate any national security considerations?
Should precious resources be spent on a discretionary filing?s® Based on a review of
CFIUS guidance and reported data, as well as publicly available information on filings,
this article describes the types of U.S. businesses involved in transactions reviewed by

CFIUS.5?

CFIUS also closely considers the nature of the foreign acquirer.6® Specifically, CFIUS
considers whether the acquirer is foreign-government controlled or whether the ac-
quirer’s country supports terrorism, is involved in proliferation of weapons of mass de-
struction, or is a potential regional military threat.6! Parties should analyze both aspects
of any covered transaction when deciding whether to notify CFIUS voluntarily.

The parties must determine whether a covered transaction presents any national secur-
ity considerations. This determination is not straightfortvard, as the ter#h “national secur-
ity” is not defined in the statute or regulations. The statute provides a list of factors that
CFIUS may consider, but the Committee’s review expands concomitantly with the con-
cept of national security. In addition to the listed factors, CFIUS considers “all other
national security factors that are relevant to a covered transaction it is reviewing.”62

Traditional Defense Grouping: Not surprisingly, a “significant number” of deals reviewed
by CFIUS have involved foreign acquisitions of U.S. businesses that provide defense-re-
lated products and services to the U.S. government.¢3 This traditional defense grouping
includes companies with access to classified information, businesses related to law enforce-
ment, and cyber-security. This defense grouping also includes businesses in certain criti-
cal technology sectors. FINSA defines “critical technologies” as “critical technology,
critical components, or critical technology items essential to national defense.”¢* The
critical sectors are advanced materials and processing, chemicals, advanced manufacturing,
information technology, telecommunications, microelectronics, semiconductor
fabrication equipment, military-related electronics, biotechnology, professional and scien-
tific instruments, aerospace and surface transportation, energy, and space and marine sys-
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tems.®® These high-tech businesses are often involved in developing components with
both military and commercial applications, known as “dual-use” components.

Energy: In the aftermath of the September 11, 2001 terrorist attacks, the concept of
national security expanded beyond traditional defense concerns. The March 2005 attempt
by the China Nadonal Offshore Oil Corporation (CNOOC) to buy Unocal was another
formative event. Though CNOOC abandoned its bid, many lawmakers argued that
CFIUS should have blocked the proposed deal and that the Department of Energy should
have played a formal role. Two years later, FINSA made the Secretary of Energy a mem-
ber of CFIUS and expanded the list of factors to be considered.6¢6 CFIUS must now
consider the effects of a deal on “critical infrastructure, including major energy assets.”67

Guidance published by CFIUS confirms that it has reviewed deals involving foreign
acquisition of U.S. businesses in the energy sector. Energy companies drawing attention
from CFIUS include businesses “at various stages of the value chain.”68 The Committee
has reviewed acquisitions of oil and gas exploration and production companies as well as
pipeline transportation companies. Fifteen notices of transactions involving electric
power generation, transmission, and distribution were reviewed between 2005 and 2007.6?
In one such transaction, an Australian-controlled entity-purchased Sever#power genera-
tion projects from Consolidated Edison. More recently, CFIUS reviewed Electricite de
France’s acquisition of a stake in Constellation Energy.

Transportation: CFUIS has also reviewed foreign acquisitions of “businesses that affect
the natdon’s transportation system.””0 Port operations and aviation maintenance are
among the types of businesses in this group. The Dubai Ports World transaction of 2006
is a prominent example. The company, owned by the United Arab Emirates, acquired an
English company with leases to operate several American ports. CFIUS approved the
transaction, but the ensuing political uproar led Dubai Ports World to sell the English
company’s U.S. port operations.

Technical and Financial Services: CFIUS reports that more than one third of the deals
submitted for review between 2005 and 2007 were in the “information sector.””! This
sector overlaps with the traditional defense sector, as it includes telecommunications com-
panies. It also includes businesses offering professional, scientific, and technical services,
such as engineering, computer systems design, scientific research, and consulting.”2 Fi-
nally, this category includes financial companies.”? In its December 2008 guidance,
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CFIUS confirmed that it has reviewed transactions involving “businesses that could signif-
icantly and directly affect the U.S. financial system.”7#

The expanding concept of national security, as reflected in FINSA, and the revised
regulations and guidance effectively obligates parties to scrutinize foreign acquisitions of
U.S. businesses outside the traditional defense sector. As has historically been true, par-
ties should voluntarily notify CFIUS of deals in that sector. CFIUS review has now ex-
panded to consider potential risks to U.S. energy and transportation infrastructures. The
national security considerations involved in acquisitions of technical consulting and finan-
cial companies are less obvious, but nevertheless should also be analyzed. Finally, as noted
above, parties should also consider the nature of the foreign acquirer when determining
whether to voluntarily notify CFIUS of a proposed transaction.

74. Guidance, 73 Fed. Reg. at 74,570.



