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The goal of the CREZ process is to get transmission lines built as quickly as possible, and
all of the participants have done an excellent job of multi-tasking and proceeding along parallel
paths. The first example of this is the ERCOT study. While the PUC was working on adopting
the CREZ rules, it also authorized ERCOT to engage AWS TrueWind (AWS) to perform an
analysis of wind resources throughout the state.'”* AWS presented the top 25 wind regions in
the state (shown to the right)
based on capacity factor.’®
The zones are numbered in
order of quaity wind
generation potential with Zone
1 having the strongest and
Zone 25 the weakest wind
resource. In analyzing the best
wind zones, AWS was told not
to look at the availability of

124 \Wind resource

transmission.
was to be the guide because the
goa of the CREZ process is to
build transmission to where the
best wind resource is
located.”™  The best areas
identified were Zones 1
through 4 in the Panhandle and Zones 5 & 6 in the McCamey area—all regions that would
require substantial transmission upgrades in order to bring electricity to load.
Once the zones were identified, ERCOT (through a stakeholder process) then developed
preliminary transmission plans to provide the PUC with various transmission options and costs

to accommodate the zones in various combinations and deliver CREZ electricity to customers.
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This preliminary data could be used by the commissioners in the upcoming CREZ proceeding to
help made decisions with some idea of the costs involved. What is perhaps most impressive
about this study is that it was conducted while the PUC worked on the CREZ rule,*? and the
report was delivered to the PUC in December 2006 just in time for the beginning of the
proceedings, thus helping to keep the process moving at a steady rate, but still allowing well-
informed decisions to be made.

IV. THE COMPETITIVE RENEWABLE ENERGY ZONE PROCEEDINGS
A. The CREZ Docket

As soon as the PUC rules were drawn up, the first docket was opened in order to begin
what everyone knew would be a long legal process. Docket 33672 (Commission Staff’s Petition
for Designation of Competitive Renewable Energy Zones), initiated in January 2007, is the main
CREZ docket where the contested case to designate CREZs took place. The case quickly
became historic as over 65 parties intervened and over 1,400 documents were filed,"? including
financial commitment testimony to support over 24,000 MW of CREZ projects across 16
zones.'®

In the first part of the proceeding, developers were asked to file testimony nominating
zones to be CREZs and demonstrating the financial commitment the developer had thus far made
to projects in that zone. Per the CREZ Rule, financial commitment could be demonstrated in a
variety of ways, including existing renewable energy sources, pending or signed interconnection
agreements, interconnection studies, project financing, and leases.”® Financial commitment
could also be demonstrated by “[a non-utility entity’'s commitment to build and own
transmission facilities dedicated to delivering the output of renewable energy resources in a
proposed CREZ to the transmission system” or a payment to a utility to secure or fund

transmission construction.**°
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128 patrick R. Cowlishaw, Wind Power and the CREZ Case: What's Decided, What's Not, and What's Next,
2008 PusLIC UTILITY LAW ANNUAL MEETING AND SEMINAR 7 (State Bar of Tex.), available at
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The Administrative Law Judge (ALJ) immediately issued a Protective Order so that
developers would feel safe submitting highly confidential information about their projects.**
The order implemented a system where attorneys for the parties could review the confidential
information, but the developers themselves could not, and the attorneys who were allowed to
review were required to agree that they would not use the information in any proceeding outside
of CREZ or in any business endeavor. Once the CREZ zones were nominated and testimony
filed, parties issued Requests for Information in response to that testimony, and responses were
filed. As discussed later on, there were a variety of motions and orders about discussion of
dispatch priority, which led to some confusion amongst the parties as to how to testify to those
issues. Depositions were held in early May, rebuttal testimony was filed, and parties were asked
to submit a Statement of Position. During the week of June 11, 2007, the PUC held a Hearing on
the Merits where panels of witnesses who had submitted testimony were cross-examined by the
other parties and questioned by the commissioners, and the parties followed up this hearing with
briefs.

Under the initial CREZ Rule, the final order was supposed to be issued in six months
from the initiation of the proceeding (July 5, 2007), but the rule allowed an extension for good
cause.'¥* After the hearing, the PUC found good cause due to “the volume of material that has
been filed, as well as the breadth of the issues presented during the hearing-on-the-merits’ and
extended the deadline.™*®* Chairman Hudson then circulated a memo proposing that the CREZ
proceedings be broken down into 6 stages: (1) order designating CREZs, (2) CREZ Transmission
Optimization Study, (3) selection of transmission service providers, (4) CCN Development and
Submission, (5) CCN approval, and (6) construction of the transmission.*** The Commissioners
continued to discuss the proceeding at Open Meetings, and Chairman Hudson modified his
proposal by suggesting that the commissioners issue an Interim Order designating the zones, but
then have ERCOT study several different levels of megawatt transfer capability so that ERCOT

131 See Pub. Util. Comm’n of Tex., Order No. 1 Adopting Protective Order, Docket No. 33672 (Jan. 5, 2007).
132 16 Tex. ADMIN. CODE § 25.174(a)(5) (Pub. Util. Comm’n of Tex., Competitive Renewable Energy Zones).

133 pyb. Util. Comm’n of Tex., Order Extending Time for Issuance of Final Order and Requesting Briefing on
Threshold Legal Policy Issues, Docket No. 33672 (June 15, 2007).

3% pyb. Util. Comm’n of Tex., Item No. 18: Memo Regarding Initial Framework, Docket No. 33672 (June 22,
2007).
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could present the commission with a more precise estimate of costs.**® The commissioners
rendered their decision designating CREZs at the July 20, 2007 Open Meeting and clarified
certain determinations at the August 16, 2007 Open Mesting.

1. The Interim Order
On October 2, 2007, the PUC issued its Interim Order, designating the five Competitive

Renewable Energy  Zones

. [
shown to the right based on the | L g
eight study zones with the L @%ﬂ‘f";
greatest financial commitment PambondleA | b |
plus project adjustments.**® R WW”N“"T.,L}L
The commission based its

selection on a variety of
factors. First and foremost, the
zone must have a sufficient
renewable energy resource (i.e.
a high capacity factor) and be
suitable for wind development.
Of course, the AWS study had
already designated zones with

high  wind potential, and

Figure 1: Competitive Renewable Energy Zones

developers were unlikely to

have nominated zones that would not be suitable for wind development.®*” There also needed to
be nonrenewable generation available to provide ancillary services such as backing up the wind
by ramping up as wind output decreases.*®* The commission also factored in system reliability,
environmental sensitivity, economics, and geographic diversity.** Findings of Fact numbers 38-

135 pyp. Util. Comm’'n of Tex., Open Meeting July 20, 2007 — Agenda Item No. 22 — Chairman Hudson Memo,
at 2, Docket No. 33672 (Jul. 20, 2007).

136 pyp. Util. Comm’n of Tex., Interim Order, Docket No. 33672 (Oct. 2, 2007); Cowlishaw, supra note 128.
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40 in the Interim Order suggest that the decision was fairly simple as the commissioners were
able to eliminate nine zones with no evidence filed and eight more zones where only one or two
developers filed evidence that demonstrated a much lower level of financial commitment. The
remaining zones were modified and combined to result in the five CREZs. The order makes
specific findings for each developer who provided significant financial commitment in the
zones™®  The financial commitments considered included leases, meteorological towers,
interconnection studies, letters of credit, voluntary financial commitments on a dollars per MW
basis, and existing wind generation.***

The commission also had to decide how to define the zone boundaries. Options included
(1) the existing AWS boundaries, (2) some portion of those boundaries, or (3) areas going
beyond the boundaries.'* Before the order was issued, one attorney involved in the proceeding
explained:

Although the ERCOT Study recommended proposed CREZ’s based on the best

1000 MW, using the capacity factors measured in various areas of the State, the

Commission is not constrained by these boundaries and is likely to substantially

modify these boundaries in the Interim Order, consistent with the nomination for

CREZ designation by various parties that include areas within, outside of or

partially within the boundaries of the zones proposed by ERCOT in the ERCOT

study.'*
In the Interim Order, the commissioners did use the AWS zones as a guideline, but they
combined some zones and altered the boundaries of othersin order to encompass those areas that
had received substantial financial commitment testimony from developers.

The contentious part of the order involved deciding whether all of the power should go to
ERCOT, or whether some of the Panhandle zones should be designated to provide power to SPP.
The majority (consisting of Chairman Hudson and Commissioner Smitherman) did not want
ERCOT ratepayers to have to pay for transmission upgrades that would benefit those in other
states.***  For example, upgrades in the SPP Panhandle area would benefit citizens of New

Mexico and Oklahoma. Not only would Texans be paying for these upgrades, but the

140 Cowlishaw, supra note 128.

141 |_jebmann, supra note 122, at 7.
¥21d. at 5.

“d. at 4.

“1d. at 6.
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environmental benefits and production cost savings would accrue to the other states'® There
was also concern because simultaneous interconnection to ERCOT and SPP is prohibited
(because ERCOT wants to remain an intrastate enterprise to avoid FERC jurisdiction). The
upper Pandhandle interconnections to ERCOT may require FERC approval, and the Interim
Order specifically states that developers in Zone 2A should obtain FERC approval before
interconnecting to the ERCOT system.

Commissioner Parsley argued that Zones 1 and 4 should deliver power to SPP. She
stated that bringing electricity generated from wind in SPP all the way to ERCOT did not meet
the requirements of Senate Bill 20 for transmission to be built “in a manner that is most
beneficial and cost-effective to customers.”**" Rather, she argued that delivering the power to
SPP would be the most beneficial and cost-effective choice.'*® Commissioner Parsley’s dissent
resulted in the creation of Scenario 4 (which removes the 1,000 MW per developer cap and has
the Panhandle zones delivering energy to SPP) for the second ERCOT study discussed below.

2. The Second ERCOT Study
The Interim Order also laid the ground rules for a second study to be performed by
ERCOT—the Transmission Optimization Study. ERCOT was tasked with optimizing plans for
four alternative capacity levels, determining the components that would be required independent
of the CREZ process, and providing cost estimates for the different scenarios. The following

four scenarios were studied:

Scenario 1 (MW) | Scenario 2 (MW) | Scenario 3 (MW) | Scenario 4 (MW)

Panhandle A 1,422 3,191 4,960 6,660

Panhandle B 1,067 2,393 3,270 0

McCamey 829 1,859 2,800 3,190

Central 1,358 3,047 4,735 5,615

Central West 474 1,063 1,651 2,051

CREZ Wind

5,150 11,553 17,956 17,516
Capacity
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Scenario 1 would bring the total amount of renewables in the state to 10,000 MW as provided for
in the RPS.*° Scenario 3 provides for the total amount of MW nominated by developers in the
designated CREZs, and Scenario 2 falls in the middle'® Scenario 4 was proposed by
Commissioner Parsley for the zones in the Panhandle to deliver energy to SPP.*! Including the
existing wind capacity of 6,903 MW, the various scenarios studied transmission plans for 12,053
to 24,859 MW of total wind on the ERCOT system. In comparison, the scope of the 2006 study
was only 4,850 to 10,000 MW. Asone ERCOT employee noted, the number and complexity of
different transmission options increases exponentially as more MW are studied.™>

The Transmission Optimization Study was kicked off on August 24, 2007 (although the
Interim Order was not issued until October, the Commissioners ordered the study in Open
Meetings over the summer). A Regional Planning Group CREZ Task Force was created, and all
interested parties were invited to participate in the biweekly meetings.®>® ERCOT'’s task was to
design comprehensive transmission solutions benefiting the entire system and leading to
increased reliability, not just radial lines built out to the zones.™ ERCOT progressed by
brainstorming different concepts, testing for performance, developing and testing the best
designs, and finally determining the best performing plan for each scenario.™ In addition, the
transmission solutions were to take into consideration expansion paths from the lower scenarios
so that if alower scenario was chosen, it could be expanded under future CREZ proceedings.**®

The commissioners demonstrated true vision in their instructions to ERCOT by ensuring
that the solutions studied would not be beneficial just for wind, but for the entire electrical grid.
They also set the stage for future upgrades, which will be very cost-effective if there is another
CREZ proceeding in the future that chooses to further increase the transfer capacity for wind.
However, one key policy issue arose from these comprehensive solutions. ERCOT was to

14914, at 9.
150 |d
151 |d

52 Dan Woodfin, CREZ Transmission Optimization (CTO) Study, 2008 WIND ENERGY INST. 6 (Univ. of Tex.
Sch. of Law Continuing Legal Educ.).
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include overall system upgrades in the designs, but what upgrades would be considered part of
the CREZ facilities and what would be considered general system upgrades necessary for
reliability?"®>” How upgrades are classified could make a huge difference, as the CREZ Rule
requires developers to put down 10% deposits for all CREZ upgrades.

ERCOT completed the Transmission Optimization Study on time, filing it on April 2,
2008. In the meantime, another study had also been proceeding in parallel,™® and on April 2,
ERCOT also filed the GE Ancillary Services Study. The PUC wanted to ensure that ERCOT
could maintain system reliability under any of the four CREZ scenarios,™ and the GE study
concluded that with existing technology and operations, the grid could manage 15,000 MW in
wind without radical alterations.®® Unfortunately, because this study was commissioned early
on in the process, it only studied a maximum injection of 15,000 MW. Later on in the process,
the commissioners began reviewing larger numbers, but it was too late for the study to look at
these higher amounts. The study concluded that, for 15,000 MW, the costs of the required
ancillary upgrades would be small relative to the large fuel savings from wind.’®* While the
CREZ process was basically put on hold from the time the Interim Order was issued until these
two studies were completed, there is no doubt that the commissioners were able to make a much
more informed decision with hard numbersto rely on.

3. The Final Order
Once the ERCOT studies were filed, there was another round of testimony and statements
of position filed, depositions taken, a hearing on the merits, and filing of briefs. At the July 17,
2008 Open Meeting, the commissioners made it clear that they preferred Scenario 2, and on
August 15, 2008, the Final Order was filed. After several motions for rehearing were filed, the
Commission issued the Order on Rehearing on October 7, 2008 with only minor

162

modifications.™ Scenario 2 (the bold lines on the map) will lead to transmission being built to

7 Interview with Frank Horak, President, Astek WindEnergy (Oct. 21, 2008); Liebmann, supra note 122, at 8.
158 Cowlishaw, supra note 128.
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support atotal of 18,456 MW of renewable generation (11,552 MW of new wind plus 6,903 MW
of existing and under construction projects).

_ ‘ Competitive Renewable
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In the Final Order, Commissioner Parsley again dissented, arguing that Scenario 2 should
be selected, but that the wind generated in the Panhandle should be carved out and connected to
the SPP grid.*®® She explained that, in addition to her previously made cost-effective argument,
carving out the SPP wind would also help ERCOT stay closer to the 15,000 MW that the GE
Study had confirmed the grid could handle.

Chairman Hudson and Commissioner Smitherman explained their reasons for selecting
Scenario 2. Scenarios 3 and 4 were eliminated due to extremely high transmission costs, and,
perhaps even more importantly, because the GE Study had not determined whether the ERCOT
system could handle that much wind.*®* Scenario 1B was not chosen because it only provided
for 12,000 MW, and by the end of 2008, 10,000 MW was already expected to be on the grid.

163 pyp. Util. Comm’n of Tex., Final Order, Docket No. 33672, at 53 (Aug. 15, 2008).

164 gee Pub. Util. Comm'n of Tex., Memo to Commissionersre: the Benefits of Scenario 2, Docket No. 33672,

at 3, (July 17, 2008); Pub. Util. Comm’n of Tex., Memo to Commissionersre: Scenario 2, Docket No. 33672, at 2,
(July 17, 2008).
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Thus, it would not lead to the wind expansion envisioned by the legislature and would likely lead
to the need for another costly and lengthy CREZ proceeding in the near future® The
economies of scale, incremental costs, environmental benefits, and fuel cost savings were also
factors'®® Finally, the transmission plan for Scenario 1B did not adequately address existing
congestion issues.™®’

The estimated cost for Scenario 2, as determined by the ERCOT study, is $4.93 billion
plus collection system costs of $580 million to $820 million in order to build over 2,334 miles of
new 345kV transmission lines in over 100 separate transmission projects.'® The design is also
expandable to Scenario 3 and provides for an estimated 64,031 GWh of wind generation at an
average fuel-cost savings of $38 per MWh.*®®

In December 2008 Texas Industrial Energy Consumers (TIEC) appealed the
Commission’'s Final Order.'”® The appeal is currently pending at the Travis County District
Court. Inthe complaint, TIEC argues that the evidence before the Commission failed to support
the Scenario 2 level of transmission.'’* One attorney involved in the proceeding believes that
TIEC will lose its appeal because the commissioners did not select Scenario 3 or 4, but rather
picked between 1 and 2, which are more conservative levels.*? It is going to be hard for TIEC
to successfully argue that what the Commission did was unreasonable under a substantial
evidence level of review.'”® Thisis a very hard standard to meet, and deference is given to the

185 See Pub. Util. Comm'n of Tex., Memo to Commissioners re: the Benefits of Scenario 2, Docket No. 33672,
at 2, (July 17, 2008); Pub. Util. Comm’n of Tex., Memo to Commissionersre: Scenario 2, Docket No. 33672, at 2,
(duly 17, 2008).

166 Seejd.

167 pyb. Util. Comm’n of Tex., Memo to Commissioners re; Scenario 2, Docket No. 33672, at 2, (July 17,
2008).

168 pypb. Util. Comm’n of Tex., Order on Rehearing, Docket No. 33672, at 16 (Oct. 7, 2008).
16914, at 18, 22, 42.

10 Tex. Indus. Energy Consumers v. Pub. Util. Comm’'n of Tex., No. D-1-GN-08-004631 (419th Dist. Ct.,
Travis County, Tex. filed Dec. 22, 2008); Diana Liebmann, Changes in Wind Energy Law and Regulation in Texas,
4 Tex. J Oil Gas & Energy L. (forthcoming Jun. 2009) (manuscript at 2, available at
http://www.tjogel .org/symposium_2009/Documents/Liebmann.pdf).
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172 Diana Liebmann, Changes in Wind Energy Law and Regulation in Texas, Remarks at the 2009 Oil, Gas, &
Energy Law Symposium (Jan. 23, 2009), available at http://www.tjogel.org/symposium_2009/Documents/
Liebmann.ppt#339, at 8.
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agency because they are the experts.'”* However, if the decision continues to be appealed up to
the Third Court of Appeals and the Texas Supreme Court, the appellate process could take two to
three years.'™® Thus, the Final Order is not yet final, but most in the industry agree that it is
likely that it will become final once the appeals process is exhausted.

4, Palicy Issues in the CREZ Docket

The CREZ process brings about many policy issues, and several of the large issues will
be discussed in detail in the following sections. The issue of whether wind power deserves to
have billions of dollars of taxpayer money spent on it is perhaps the largest policy issue in the
entire CREZ process. Opponents argue that wind is an intermittent resource that does not help
solve the capacity needs of the state!’® There is a limited pool of transmission investment
dollars, and many argue that these dollars should be allocated to address other transmission
needs instead of supporting renewables.!”” Others argue that the cost of wind is steadily
decreasing while prices are rising for other types of generation, and thus the long-term lower cost
of wind justifies the CREZ transmission costs.'”® Of course, there are also the other positive
externalities related to wind discussed earlier such as the environmental and domestic benefits.

The pro- and anti-wind arguments become fairly irrelevant to the CREZ issue, however,
when one realizes that under most projections, all of the costs associated with the CREZ
transmission build out will actually be covered once the wind farms have generated for about 18
months due to the lack of fuel costs that will result in significant savings to the ratepayers.*” In
addition, while the CREZ transmission will basically pay for itself, the commission has also
ensured that Texans will benefit from the increased system-wide reliability that will result from
the transmission upgrades.®® Thus, the numbers make support of the CREZ process an obvious
choice.

174 Id

7% Baron, supra note 162, at 16.
178 Dreyfus, supra note 17, at 22.
Y71d. at 21.

78 e e.g., Mike Sloan, Wind Power’s Future Role: The Big Picture, 2008 WIND ENERGY INST. 1 (Univ. of
Tex. Sch. of Law Continuing Legal Educ.)
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B. The Transmission Service Provider Docket

Another important aspect of the CREZ process is the selection of Transmission Service
Providers (TSPs). The CREZ Rule stated that after identifying the CREZs, the Commission
would select TSPs and set schedules and reporting requirements for those chosen.’®  Selected
TSPs must file applications for a Certificate of Convenience and Necessity (CCN) within one
year of the PUC designating CREZs, and developers must post security within 45 days of that
CCN filing.*® Once the transmission upgrades are complete, the developer will have one year to
interconnect to the project a which time the deposit will be returned.’®® Under what has been
called the “most novel provision of the rule,” a developer’s failure to post security could lead to
replacement by another developer, reconsideration of the CREZ designation, or dismissal of the
CCN application.’®

Project No. 34108 was established for companies interested in building transmission to
propose various solutions and declare the projects they were interested in building.*®
Companies who were not yet certificated TSPs applied simultaneously to get certificated.'®® The
Commission then initiated a rulemaking (Project No. 34560) in order to determine the criteria for
selecting TSPs.'®  Issues to be decided in this rulemaking included whether a new process of
selecting TSPs should be developed and whether incumbent utilities should have a right of first
refusal in their territory or whether a competitive selection method should be used (which might
slow down the process but result in lower costs to ratepayers).’®® In Rule 25.216, it was decided
that for existing facility upgrades, the owner will do the upgrade unless there is good cause or the
owner requests otherwise.’® Rule 25.216 also states that in order to become a qualified TSP, the
TSP must demonstrate that it has the ability to construct, operate, and maintain a facility

181 16 TeEX. ADMIN. CODE § 25.174(c) (Pub. Util. Comm'n of Tex., Competitive Renewable Energy Zones).
182 § 25.174(c)(4) & (6).

183 § 25.174(d).

184 § 25.174(d)(6); Dreyfus, supra note 17, at 17.

185 |_jebmann, supra note 122, at 8.

186 Id

18714, at 9.
188 |d

18 16 Tex. ADMIN. CoDE § 25.216(d)(2) (Pub. Util. Comm'n of Tex., Selection of Transmission Service
Providers).
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identified in the CREZ plan.*®® The Commission will then select TSPs based on their “ability to
provide the needed CREZ transmission facility in the manner that is the most cost effective and
beneficial to consumers.” It will base its decision on factors including the TSP's ability to
finance, license, operate, and maintain facilities, the TSP's cost projections and proposed
schedule; its use of historically underutilized businesses; and its track record and understanding
of the project.**

The TSP Selection is currently taking place in Docket 35665, and initially parallel
settlement conferences were being conducted in Project No. 35424. The selection of TSPs
responsible for default projects that consist of upgrades and modifications to existing
transmission facilities was severed, and, in September, Docket 36146 was created to handle that
process.® In November, the PUC ordered all of these default projects to be assigned to the
owner of the existing facilities.*®® In Docket 35665, the TSP's proposals for non-default projects
were due on September 12, 2008 (17 entities filed proposals), and the hearing on the merits took
place in early December. While several parties approved a settlement agreement, there was not

19 In several open meetings in early 2009 the

unanimous support of the settlement.
commissioners discussed and agreed upon the TSPs to be assigned to the various CREZ
transmission projects, and a Draft Order was issued on February 26, 2009. After additional
briefing, the Commission issued the Final Order on March 30, 20009.

In the Final Order, the commissioners discuss the factors that went into their selection of
TSPs. In addition to the factors mentioned above, the Commission noted that “in light of the
current economic climate” it was “particularly mindful in its evaluation of financial factors when
selecting the TSPs”'*® To this end, the commissioners requested additional information from
the interested TPSs in December. The commissioners also mentioned that they tried to find a
balance between having a large number of TSPs in order to spread financial risk and a small

number of TSPs to avoid complexity and coordination problems.*® The Commission decided

190 § 25.216(e).

191 |d

192 pyp. Util. Comm’n of Tex., Final Order, Docket No. 35665, at Finding of Fact 28 (Mar. 30, 2009).
198 pyp. Util. Comm’n of Tex., Order, Docket No. 36146 (Nov. 6, 2008).

19% pyb. Util. Comm’n of Tex., Final Order, Docket No. 35665, at 5 (Mar. 30, 2009).
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not to select any municipally owned utilities as TSPs because municipal entities are not subject
to PUC jurisdiction.’® In discussions at open meetings, and in the Order, the Commission
named eight entities to serve as TSPs. Oncor, LCRA, South Texas Electric Cooperative,
Sharyland, Electric Transmission Texas (ETT), Lone Star, Wind Energy Transmission Texas,
and Cross Texas Transmission.

Several of these entities, including ETT, arenew TSPs. ETT was recently granted a CCN
by the Commission outside of the CREZ process, but it was appealed.’®® On appeal, the District
Court reversed stating that TSPs must also have a distribution service territory.* If thisruling is
not overturned by a higher court on appeal, only incumbents will be capable of building, and
several of the TSPs selected will not be able to build CREZ lines.*® The case is now before the
Texas Third Court of Appealsin Austin.®®® Attorneysin the TSP proceeding also feel it is likely
that the Final Order in the TSP docket will be appealed after motions for rehearing are submitted
and ruled upon.?*

The next step is for the CCNs to be filed by the selected TSPs. Senate Bill 20 ordered
that the CCN applications do not need to address adequacy of existing service and the need for
additional service because those factors were considered in the establishment of the CREZs.**®
This should help expedite the CCN process. After the TSPs have their CCNs approved, they can
finally begin land acquisition and construction.

At the Wind Energy Institute held in January, attorneys and representatives of several of
the TSPs mentioned that the TSPs were already hard at work getting ready to file their CCNs
even though a final order was still weeks to months away.?® While the CREZ Rule requires
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CCN'’s to be filed within one year of the designation of CREZs, the Rule also allows the
Commission to establish a filing schedule for CCNs if necessary.”® The Commission found
good cause to dter the schedule, and, in order to facilitate the CCN application process and
expedite the construction of certain transmission projects, the Commission decided to create two
dockets for CCN sequencing.”® The first, Docket No. 36801, will deal with priority projects as
identified in the Final Order. Priority projects are those that the Commission believes are critical
to relieving current congestion that is affecting existing wind projects ability to deliver
electricity to the grid.?®" All CCNs for priority projects must be filed by October 7, 2009.2%®
Docket 36802 has been created to handling the sequencing of CCNs for all other CREZ
transmission projects. TSPs, ERCOT, and Commission Staff will work together in this docket to
determine appropriate timing and sequencing so that projects will be approved and built in a
logical and cost-effective progression taking into account those projects that are interdependent
or mutually supporting.?>® CCN applications in this docket will occur between October 7, 2009
and mid-2010.?° Based on this schedule, the Commission stated in its Final Order that it expects
all CREZ transmission projects to be built by the end of 20132

Many questions relating to the TSPs ill remain. The first is exactly what improvements
are to be included in the CREZ transmission. For example, are the lines that need to be built as
soon as possible to relieve current congestion included in determining what lines developers
might post security for?? And which improvements correspond with which zones? Will every
CREZ developer have to post security for every improvement, or will they only be responsible
for zones in which they have projects?® Will developers post 10% security based on their

25 16 Tex. ADMIN. CODE §§ 25.174(c)(4), 25.216(g)(1) (Pub. Util. Comm’n of Tex., Competitive Renewable
Energy Zones, Selection of Transmission Service Providers); Pub. Util. Comm’'n of Tex., Final Order, Docket No.
35665, at Finding of Fact 98 (Mar. 30, 2009).
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proposed megawatts or the CREZ transmission capacity, and how will the numbers be adjusted
for oversubscription?** Developers still have many questions.

Because answers to these questions are so difficult, the Final Order in Docket No. 35665
delays many of these decisions and instead includes them in the Dispatch Priority docket
discussed in the next section.”®® The Order states that the amount of each developers deposit
(the pro rata share of the estimated capital cost of the CREZ transmission improvements) will be
determined in the Dispatch Priority docket.?® Likewise the timing of the deposits will be
decided then, although the Commission has already made it clear that deposits will not be due
within 45 days of the very first CCN filing.?t” There is some speculation in the industry that
perhaps this decision is being delayed because developers are arguing for dispatch priority based
on their 10% developer deposits. Thus, if the Commission was to vote against dispatch priority,
they may choose to accordingly amend the 10% requirement.

The TSP selection also raises important policy issues, most notably the fact that
transmission companies are competing for the opportunity to build new transmission to serve a
CREZ.?*® Traditionally, each transmission company in Texas had a PUC-approved distribution
service territory which delivered electricity to consumers.*® When an upgrade was needed, the
local company made the investment.?® However, it now appears that competitive transmission
provision has arrived in Texas, and multiple companies have expressed an interest in building the
transmission to serve CREZs, as well as investing in other transmission projects.” Ratepayers
will likely benefit from competition in transmission as the Commission will evaluate proposals
to determine which will lead to lower costs instead of relying on traditional incumbents.?? Thus,
this policy change will likely bring even more competition to the Texas electricity industry.
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C. The Dispatch Priority Docket

At first glance, it seems obvious that those who participated in the CREZ proceedings
should be guaranteed access to the transmission lines that will result from the CREZ process.
The developers who filed testimony about their projects, thus losing the competitive advantage
of keeping project locations secret, feel that they should be granted dispatch priority. They took
the risk in disclosing quite a bit of confidential information, and they will also be the ones
making deposits to cover 10% of the costs of building the new transmission. The argument that
those taking the risks should be the ones to reap the rewards makes a lot of sense. However,
upon further investigation, one learns that the issue is actually far more complicated.

1 The Necessity of Dispatch Priority

Why are developers so worried about dispatch priority? As discussed earlier, many wind
farms, especially those in the McCamey area, are currently being curtailed. One expert in the
area of Texas transmission has explained that curtailment of only 5% of the energy that could
have been generated by a wind farm can lead to a 200 MW wind farm losing 45% of its
revenue.®® Thus, developers are very hesitant to build a wind farm if the potential for
curtailment is high, as it will be difficult to finance a project with a high probability of potential
curtailment.

It seems very likely that generation beyond that assigned to a CREZ will locate near the
transmission built through the CREZ process. These are areas that have already been shown to
be strong wind development sites, and the CREZ lines will increase the export capacity for those
areas. Excess development, often referred to as piling on, is considered to be more likely
without dispatch priority because those who are not part of the CREZ process can watch the
market and wait to decide whether to build their wind projects, whereas the CREZ participants
will have to post security and develop their projects so as to come online within one year of the
transmission being built.?** 1f conditions look good, the non-participants can gain access to the
new transmission just like the CREZ participants, and, without dispatch priority, all generators
will be treated equally and curtailed when the transmission becomes congested.?”®> Thus, without

223 \Walter J. Reid, The Need for CREZ Dispatch Priority, 2008 WIND ENERGY INST. 8, at 12 (Univ. of Tex. Sch.
of Law Continuing Legal Educ.).
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dispatch priority, developers argue that there is no incentive to take part in the CREZ process,
especially now that the zones have been selected. Further, even for those that took part in the
CREZ proceeding, the Commission’s Final Order provides for new transmission to be built to
only about 50% of the wind generation for which financial commitment testimony was made by
wind developers.?® Developers of the other 50% will still want to interconnect their projects to
the CREZ lines once they are built. 1n essence, the CREZ developers are wary of a classic free-
rider problem where those not taking the risk and not paying the expense will still reap the
benefits.?*’ One attorney involved in the proceeding explains that “[t|he CREZ processitself isa
leap of faith between developers on the one hand, and the Commission on the other.”?%

CREZ developers want to ensure that they will have access to the transmission that their
financial commitments supported. Further, there is empirical evidence from the McCamey
situation that an early commitment to build is too risky for developers, and they will be unwilling
to post security for long-term transmission projects without dispatch priority.?® “The CREZ
lines will just become new ‘existing facilities' that developers will cluster around. Developers
who participate in the CREZ process will not only be competing with other developers who
participated in CREZ but also with all those other developers who will use the new ‘existing’
transmission.”** Many argue that without dispatch priority, the CREZ system will not solve the
problem that led to the creation of Senate Bill 20 in the first place because we will be back to the
issue of developers not wanting to post large deposits that will require waiting for several years

for the transmission to be built and then having no guarantee of transmission once it is built.

2. Dispatch Priority is Not a Smple Solution
Dispatch priority is not a simple solution, though, because of the open access
characteristics of ERCOT, most especially the nodal system ERCOT is implementing.?** Asone

26 Spe Pub. Util. Comm’n of Tex., Final Order, Docket No. 33672 (Aug. 15, 2008); Liebmann, supra note 122,
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analyst explains, adopting a dispatch priority mechanism, other than one based on the lowest or
most economic bid, interferes with the functioning of the wholesale market.?*? Dispatch priority,
along with the requirement that generators demonstrate financial commitment, has the potential
to “fundamentally alter — though in only this limited set of circumstances, for now — the policy of
equal access of all generators to the transmission network, without respect to financial
commitments, financial contributions to transmission construction, or place in line.”** Because
instituting dispatch priority would go against ERCOT’ s open access policies, the issue is a very
political one, and some observers believe that the commissioners have avoided addressing it thus

far for this very reason.*

3. Dispatch Priority in the CREZ Proceedings

The CREZ Rule states that if capacity exceeds the amount designated in the CREZ order,
the PUC “may initiate a proceeding and limit interconnection to and/or establish dispatch
priorities regarding the transmission system in the CREZ.”** The priorities may be based on the
prior financial commitment of generators and the willingness of a generator to accept special
protection schemes, which mean that the generator will disconnect from the grid if certain
transmission faults or system outages occur.?*®

Dispatch priority discussion and testimony was banned in the main CREZ docket. It
originally appeared as one of the issues in the draft preliminary order, but after discussion in the
March 7, 2007 Open Mesting, it was determined that the matter required its own proceeding, and
it was dropped from the main CREZ docket.”®” Several parties argued against this decision,
including Horizon Wind Energy, who stated:

To the extent the Commission does not have, pursuant to this Docket, information
about dispatch priority and possible oversubscription of CREZ transmission, the
Commission will not have the information necessary to initiate a subsequent
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docket relating to dispatch priority as required by the CREZ Rule. Significantly,

the CREZ Rule contemplates that dispatch priority will be tied to financial

commitment testimony that is offered in this Docket. As a result, excluding

information relating to dispatch priority in this Docket would deprive the

Commission of valuable insight necessary for them to initiate a subsequent

proceeding on dispatch priority and would also be inconsistent with the plain

language of the CREZ Rule.?*®
After a series of motions and orders by the administrative law judge, developers were still
confused about exactly what they were and were not allowed to say about dispatch priority in the
main CREZ docket. The Interim Order in that docket held that in any subsequent dispatch
priority proceeding, developers within a CREZ who submitted financial commitment evidence in
the CREZ docket “will likely fare better” than others.?*®

Project 34577 was opened to discuss the following issues related to dispatch priority: (a)
allocating limited export capacity among projects within a CREZ, (b) CREZ project access to
CREZ transmission versus other wind projects and other generation outside the CREZ process,
e.g. “downstream” interconnections, (c) wind curtailment before nuclear and clean coa
curtailment (because they are needed for backing up the wind), (d) a dispatch priority mechanism
must mesh with the nodal market, and (e) transferability and duration.”* Project 34577 is
ongoing at the time of this article, and it is unclear how the dispatch priority problem will be
solved. Parties have filed numerous comments and proposals, and a number of workshops
involving various stakeholders have been held to discuss potential solutions to the dispatch
priority issue.

A variety of dispatch priority mechanisms have been proposed, and they include both
financial and physical concepts. The most discussed dispatch priority mechanism is a financial
one: the use of Congestion Revenue Rights (CCRs). CCRs are financial hedges that are aready
part of the nodal systems that is being implements, and they could be allocated to CREZ
developers or auctioned off.?** In addition to uncertainty about exactly how a CCR solution

would be implemented, this approach also raises many questions, including whether non-
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renewable generation should be allowed to participate in the auction and whether dispatch
priority rights should be transferable.?” Developers are also concerned that CCR revenues may
not be able to adequately replace lost PTC and REC values.**

Another option is the use of an Automated Offer Curve. This approach would alter the
bids of CREZ generatorsto ERCOT to ensure that CREZ projects would be selected to run ahead
of non-CREZ generators®** One physical dispatch priority mechanism is to limit or deny
interconnection of any non-CREZ generators to CREZ lines. Of course, another solution is to
simply do nothing, thus allowing non-CREZ generators to interconnect to the CREZ
transmission and likely cause congestion for all interconnected generators®* These are just
some of the mechanisms that have been proposed to address the dispatch priority issue. The
Commission thus needs to first determine whether there will be dispatch priority, and second
determine the mechanism it feels will best address the piling on problem while working with the
nodal system, avoiding open access issues, and minimizing impacts on other resource types. In
addition to making this determination, the Commission must also decide the issues the TSP Final
Order designated to be determined in the dispatch priority docket. These issues include how
much security developers must post and when.

Another workshop will be held in April, and, unlike in past workshops, the
commissioners will preside over this workshop. In addition, parties have already begun to
submit comments so that a strawman can be drafted. Now that the Final Order has been issued
in the TSP Docket, it seems that the commissioners have realized that progress in the Dispatch
Priority Docket is critical. Commissioner Nelson, for example, issued a memorandum in
February stressing that the rulemaking has already been open for a year and a half and “the
urgency for finalizing these rules increases.” **°

Many argue that the dispatch priority risk is so high that if this problem is not solved,
developers will be unwilling to take the risk and will not post the security when the CCN
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proceedings begin.?*’ They argue that we have evidence from the McCamey area that
demonstrates that developers are unwilling to take the risk of posting large amounts of security
when there is no guarantee of transmission capacity once the projects are built.>*® Thus, the
outcome of the dispatch priority docket could truly make or break the entire CREZ operation. |f
developers cannot gain comfort that they will have adequate access to the transmission lines
being built, there is the potential that they may choose not to make their deposits. If many
developers choose this path, there is the potential that the entire CREZ process could be derailed.

V. THE FUTURE OF CREZ

The Final Order in Docket No. 33672 set the stage for the CREZ process by designating
zones and a transmission plan to accommodate 18,456 MW of wind power. As explained above,
while the TSPs have been selected, there is still much to be done in the related proceedings to
sequence and process CCN applications and determine a solution to the dispatch priority issue.
As these proceedings progress, several additional questions remain.

First of all, it is important to note that one of Commissioner Hudson's final acts as
commissioner was to sign the CREZ order, and Commissioner Parsley left a few weeks later.
Thus, we now have two new commissioners making decisions who were not part of the first
several years worth of proceedings. Parties have not had the opportunity to hear these
commissioners’ views, and although the new commissioners are bound by the orders that have
been issued so far, they still have the ability to make decisions that could significantly determine
how the CREZ process is implemented. In particular, the dispatch priority decision will be
critically important.

Another question is what developers might do outside of the CREZ process. For
example, T. Boone Pickens is currently developing a wind farm in the Texas Panhandle that will
be the largest wind project in the world at about 4,000MW.?** While his company did nominate
that project in the CREZ process, there has also been talk of building a private transmission line
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to connect the project to the ERCOT grid.*° It is unclear whether this line would be built as an
aternative to the CREZ lines, or if duplicative lines would be built. Other developers have also
contemplated building their own transmission lines. Further, if a developer attempts to build a
wind project through the normal ERCOT interconnection process, could utilities be forced into
building lines for that wind project outside of the CREZ process? This issue remains unclear.
The PUC has also left the door open for future CREZ proceedings. While Scenario 2 was
selected in part because it would eliminate the need for another CREZ proceeding almost
immediately after the first concludes, it is clear from the financial commitment testimony that
developers are very interested in expanding wind in Texas beyond 18,456 MW. Scenario 2 will
be built in a manner that will easily upgrade to Scenario 3, so perhaps a future proceeding could
progress much more quickly by eliminating the need to repeat al of the steps taken in the initial
proceeding. Clearly another Ancillary Services Study will be required to determine if the grid
can handle more wind, so in order to expedite the process, it would be wise to perform another
study long before another round of CREZ proceedings begin. If the commissioners have
information on the grid’s ability to absorb more wind and already have a transmission plan to
expand up to the 24,859 MW contemplated in Scenario 3, this would greatly simplify the next
CREZ proceeding and allow Texas to continue to expand wind generation. Of course, we may
some day reach the point of saturation where the grid truly cannot handle more wind generation,
and it would also be useful to have that point in mind so that parties do not spend valuable time
and money on a future CREZ proceeding only to find that the grid cannot accommodate more

wind.

VI. CONCLUDING COMMENT

When the commission issued the Final Order this summer, the CREZ process became
headline news throughout the state, and it was even bigger news in the energy community
worldwide. The reports made it sound like the decisions were made and all of the planning was
over, and one would have thought they were about to break ground on the transmission line
construction. In reality, though, the Final Order was just the beginning, and many decisions still
remain. Most importantly, we are still many years away from having lines actually built with
wind farms connected to them.
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Wind developers are enthusiastic about the potential the CREZ lines will bring. In fact,
CREZ optimism arises in discussions that do not even have anything to do with transmission. At
a recent CLE presentation, a panel was asked how big the current risk of landowner legal
intervention on future wind development is. One developer responded that this is a benefit of
CREZ because it opens up more remote areas that are begging for projects, thereby allowing us
to avoid areas that do not welcome wind development.®* The PUC commissioners seem to
agree, with one stating that “[t]he primary challenge is transmission constraint, because wind
generation is currently concentrated in sparsely populated areas of West Texas, and power must
be transported to urban centers.” %2 In the meantime, while we are waiting for the CREZ linesto
be built, the installation of wind farmsin Texas will likely begin to dow. In addition, developers
are already looking to other, less ideal, regions of the state such as the coast and the hill country
for locations to build projects while they wait for the CREZ lines to be constructed.

The chicken and egg transmission problems are not unique to Texas. Transmission and
congestion have become crucial topics to the wind industry throughout the United States. North
American Windpower Magazine has created a supplement to their magazine that focuses solely
on transmission and is published 4 times a year.?®® At the annual Wind Energy Institute in 2008,
over 1/4 of the sessions offered were about CREZ and transmission issues (and that doesn’'t
include other sessions where the speakers and papers also mentioned how CREZ impacts their

topics). **

255

In 2009, amost half of the Wind Energy Institute sessions discussed transmission
ISSues. Other states are intently watching what happens in Texas as they foresee having to
solve similar problems in the future®® National Renewable Energy Zones patterned after the

CREZs have even been suggested.®’
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“Everything is bigger in Texas,” and the CREZ plans are no different. As one
commentator has stated, “Texas is now poised to make the largest investments in transmission
infrastructure of any state in the United States, while ensuring that the benefits to consumers far
outstrip the costs.”?® The big picture decisions have been made, but how the PUC decides the
details such as dispatch priority will truly determine the ultimate success of this undertaking.

Wind, WINDLETTER (Am. Wind Energy Assn), January 2008, available at http://www.awea.org/windletter/
wl_08jan.html, for more information on Colorado’s program.
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