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B O N D M A R K E T S

Tighter Regulation Proposed for Muni Dealers to Increase Issuer Disclosure

BY PAUL S. MACO

F ederal regulators have launched a series of pro-
posed rule amendments and interpretations affect-
ing the brokers, dealers and municipal securities

dealers who offer, buy, and sell, municipal bonds for
their customers (‘‘municipal dealers’’). The Securities

and Exchange Commission (‘‘SEC’’) has tapped its lim-
ited regulatory authority over municipal securities to
propose expanding existing broker-dealer regulations
under Exchange Act Rule 15c2-12 in an effort to im-
prove issuer transparency in the increasingly popular
municipal bond market.1 Simultaneously the Municipal
Securities Rulemaking Board (‘‘MSRB’’), the self-
regulatory organization created by Congress to regulate
municipal dealers, has filed with the SEC a proposed
expansion of information filing requirements under
MSRB Rule G-32 relating to the continuing disclosure
agreements required under Rule 15c2-12 for incorpora-
tion into EMMA, the MSRB’s Electronic Municipal Mar-
ket Access system. One day earlier, the MSRB also filed
with the SEC an interpretation of existing regulations
on ‘‘disclosure and other sales practice obligations of
brokers, dealers and municipal securities dealers to in-
dividual and other retail investors in municipal securi-
ties,’’ under MSRB Rules G-17, G-18, G-19, and G-30
(the ‘‘Interpretation’’), by its nature effective upon fil-
ing.2 These actions closely follow a June 30, 2009 Fi-
nancial Industry Regulatory Authority (FINRA) news
release announcing ‘‘Sweeping Action to Protect Muni

1 Proposed Amendments to Municipal Securities Disclo-
sure, 17 CFR Parts 240 and 241, Release No. 34-60332 (Jul. 17,
2009) (the ‘‘2009 Proposed Amendments’’).

2 MSRB Notice 2009-42 (Jul. 14, 2009), posted for comment
by the SEC on July 21, 2009 at: www.sec.gov/rules/sro/msrb/
2009/34-60359.pdf and text available at: www.msrb.org/msrb1/
whatsnew/2009-42.asp.
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Bond Investors’’3 through an Investor Alert, Regulatory
Notice, and launch of industry sweeps. The actions also
coincide with the July 1, 2009 commencement of opera-
tions of continuing disclosure services by EMMA.4 To-
gether with the prospect of increased information for
investors, these combined actions foretell increasing
regulatory pressure on brokers, dealers, and municipal
securities dealers (‘‘municipal dealers’’) to both prompt
the production of and utilize increased disclosure made
by issuers and obligated persons5 in the $2.7 trillion
municipal securities market.

The Limited Regulation of Municipal
Securities Disclosure and Rule 15c2-12

At first glance, those not familiar with the regulatory
quirks of the municipal securities market might con-
sider increased pressure on financial intermediaries to
improve disclosure of bond issuers as somewhat misdi-
rected. The most effective means of improving issuer
disclosure would seem to be to compel production of
such information from the state and local governments
that issue municipal bonds and the conduit entities that
borrow through them, as occurs with issuers registered
with the Commission. On closer look, the 2009 Pro-
posed Amendments may be an effort to make the best
of the tools available to the SEC. Under law existing
since the 1930’s, most municipal securities are exempt
from the registration and reporting provisions of fed-
eral securities law, although subject to its antifraud pro-
visions.6 This state of affairs was underscored by Con-
gress in the provision known colloquially as the Tower
Amendment7 added to the Securities Act Amendments
of 1975 (the ‘‘1975 Amendments’’).8 The 1975 Amend-
ments, among other features, created the MSRB and
firmly established the SEC’s authority over municipal
dealers.

Beginning in 1989 with the first iteration of Exchange
Act Rule 15c2-12, the SEC has used its authority over
municipal dealers to create a framework for municipal

market issuer disclosure, initially by requiring munici-
pal dealers participating in an offering to obtain an Of-
ficial Statement (the term given to a prospectus in the
municipal market) ‘‘deemed final’’ by the issuer prior to
a bid, purchase, offer or sale of the municipal securi-
ties9 and then contracting with the issuer to receive suf-
ficient copies of the final official statement for dissemi-
nation to investors.10 In 1994, the SEC returned to the
device of using an issuer contractual requirement to
produce what it lacked authority to require directly,
when amending Rule 15c2-12 to prohibit a municipal
dealer from underwriting an offering of municipal secu-
rities unless the municipal dealer ‘‘reasonably deter-
mined’’ that the issuer or an obligated person had con-
tracted to provide annual financial information, disclo-
sure of eleven events, if material, and notice of a failure
to produce the contractually required annual informa-
tion, to information repositories identified by the
SEC.11 The definition of ‘‘final official statement’’ as
used in the Rule was amended to add both a description
of the contract to provide continuing disclosure and of
any instances over the previous five years in which each
person required to produce annual information under a
previous contract failed to do so. Since Rule 15c2-12 is
a broker-dealer rule, the remedy against an issuer or
obligated person for failure to abide by its contractual
commitments is not SEC enforcement or disciplinary
action, but typically a mandamus proceeding by and at
the expense of bondholders to enforce the contract in
state court. Rule section 15c2-12(c), added by the
amendments, prohibits a municipal dealer from recom-
mending the purchase or sale of a municipal security
unless it ‘‘has procedures in place that provide reason-
able assurance that it will receive prompt notice’’ of any
of the eleven events or a failure to file disclosed pursu-
ant to the required contract.12

In the fifteen years since the SEC put in place a dis-
closure framework for the municipal market, the mar-
ket size has more than doubled, profound advances in
information technology have reshaped securities mar-
kets, and, most recently, global financial markets in-
cluding the municipal market experienced extraordi-
nary turmoil.

Proposed Amendments to Rule 15c2-12
At an open meeting on July 15, 2009, the SEC voted

unanimously to propose ‘‘amendments to enhance and
expand the applicability of rule 15c2-12.’’13 The pro-
posed amendments consist of three distinct categories
of change.

Removal of Exemption for Variable Rate Demand Se-
curities

The existing Rule provides an exemption for securi-
ties sold in denominations of $100,000 or more and
which, at the option of the holder thereof, may be ten-
dered to an issuer of such securities or its designated
agent for redemption or purchase at par value or more

3 FINRA Takes Sweeping Action to Protect Muni Bond In-
vestors; Regulator Issues Investor Alert, Regulatory Notice,
Launches Industry Sweeps (June 30, 2009) (the ‘‘News Re-
lease’’), available at: www.finra.org/Newsroom/NewsReleases/
2009/P119064.

4 Prior to July 1, 2009, the SEC had designated by letter
four Nationally Recognized Municipal Securities Information
Repositories, or ‘‘NRMSIRs’’ as locations to which the continu-
ing disclosure produced pursuant to Securities Exchange Act
Rule 15c2-12 (‘‘Rule 15c2-12,’’ or the ‘‘Rule’’) was to be dis-
seminated for market access. Greater detail of the operation of
Rule 15c2-12 is provided below. Effective July 1, 2009, the SEC
withdrew its letters designating NRMSIRs and amendments to
Rule 15c2-12 to effect replacing the NRMSIRs with EMMA as
the designated recipient of disclosure under the Rule.

5 The term ‘‘obligated person’’ is defined in Rule 15c2-12 to
mean ‘‘any person, including an issuer of municipal securities,
who is either generally or through an enterprise, fund, or ac-
count of such person committed by contract or other arrange-
ment to support payment of all, or part of the obligations on
the municipal securities to be sold in the Offering (other than
providers of municipal bond insurance, letters of credit, or
other liquidity facilities).’’

6 Securities Act of 1933 (‘‘Securities Act’’) § 17(a), Securi-
ties Exchange Act of 1934 (‘‘Exchange Act’’) § 10(b) and Ex-
change Act Rule 10b-5.

7 Exchange Act § 15B(d)(2).
8 Pub. L. No. 94-29, 89 Stat. 97

9 Rule 15c2-12(b)(1).
10 Rule 15c2-12(b)(3).
11 Rule 15c2-12(b)(5); 17 CFR Part 240, Release No. 34-

34961 (Nov. 10, 1994) (‘‘1994 Release’’).
12 1994 Release.
13 Speech by SEC Chairman: Opening Statement Before the

Commission Open Meeting (Jul. 15, 2009), available at:
www.sec.gov/news/speech/2009/spch071509mls.htm.
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at least as frequently as every nine months.14 The 2009
Proposed Amendments would remove the exemption
and require municipal dealers to ensure the same dis-
closure is contractually required for demand securities
as for non-demand securities. The SEC believes this
change is necessary to increase the availability of infor-
mation in the secondary market as an ever greater mar-
ket portion, estimated by the SEC to be 38 percent, con-
sist of variable rate demand securities (‘‘VRDOs’’).

Timing of Event Notices
The existing Rule does not establish a specific time

frame for event notification, instead notice is to be pro-
vided in a ‘‘timely manner.’’ The SEC proposes adding
clarifying language to define the maximum time frame
as ‘‘not in excess of ten business days’’ after the occur-
rence of the event. As proposed, the time frame would
begin upon the occurrence of the event and not upon
knowledge by the issuer of the occurrence.

Modifications to Disclosure Events
The 2009 Proposed Amendments would add four new

categories of disclosure events to the existing eleven re-
quiring notification: tender offers, bankruptcy, merger
events, and change in trustee or trustee name.15 Cur-
rently, all notice events under the Rule are qualified by
the phrase ‘‘if material.’’ The 2009 Proposed Amend-
ments would remove this qualifier from seven of the ex-
isting eleven events and two of the four additions (ten-
der offers and bankruptcy) would be added without it.

Notice would be sent regardless of materiality for (i)
principal and interest payment delinquencies, (ii) un-
scheduled draws on debt service reserves, (iii) unsched-
uled draws on credit enhancements, (iv) tax events, (v)
substitution of credit or liquidity providers, or their fail-
ure to perform, (vi) defeasances, (vii) rating changes,
(viii) tender offers, and (ix) bankruptcy. Notice of the
remaining events would continue to be required only if
such events were determined to be material.

The proposal also expands the tax related events trig-
gering notice. The amendment would specifically re-
quire notice of adverse tax opinions, the issuance of
proposed or final determinations of taxability, Notices
of Proposed Issue or other material notices or determi-
nations with respect to or affecting the tax-exempt sta-
tus of securities, or other events affecting the tax-
exempt status of the security.16

SEC Interpretive Guidance With Respect to
Obligations of Participating Underwriters
The 2009 Proposed Amendments also include a brief

section in which the SEC first reviews its prior interpre-
tations regarding municipal underwriter’s responsibili-
ties, then states it ‘‘has determined to further expound
upon’’ them. As discussed above, an issuer’s or obli-
gated person’s breach of a continuing disclosure agree-
ment is not a violation of securities law, but a matter of
state contract law, with a mandamus proceeding as a
typical remedy. The question of course under this
broker-dealer rule is what is a municipal dealer to do in
such circumstances? What follows is the heart of the
SEC guidance:

The Commission believes that, if the underwriter finds that
the issuer or obligated person has on multiple occasions
during the previous five years, failed to provide on a timely
basis continuing disclosure documents, including event no-
tices and failure to file notices, as required in continuing
disclosure agreements for prior offerings it would be very
difficult for the underwriter to make a reasonable determi-
nation that the issuer or obligated person would provide
such information under a continuing disclosure agreement
in connection with a subsequent offering. In the Commis-
sion’s view, it is doubtful that an underwriter could meet
the reasonable belief standard without the underwriter af-
firmatively inquiring as to that filing history. The under-
writer’s reasonable belief would be based on its indepen-
dent judgment, not solely on representations of the issuer
or obligated person as to the materiality of any failure to
comply with any prior undertaking. If the underwriter finds
that the issuer or obligated person has failed to provide
such information, the underwriter should take that failure
into account in forming its reasonable belief in the accuracy
and completeness of representations made by the issuer or
obligated person.17

In the interpretation above, the SEC expands the
specificity of its 2004 statement that ‘‘it is doubtful
whether a Participating Underwriter could form a rea-
sonable basis’’ in light of ‘‘a history of persistent and
material breaches’’ in previous undertakings to provide
continuing disclosure. The restated guidance now
makes specific reference to ‘‘event notices and failure
to file notices’’ as well as failures ‘‘to provide on a
timely basis’’ occurring ‘‘on multiple occasions’’ mak-

14 Rule 15c2-12(d)(1)(iii).
15 Under the 2009 Proposed Amendments, the list of events

requiring disclosure would be as follows:
1. Principal and interest payment delinquencies;
2. Non-payment related defaults, if material;
3. Unscheduled draws on debt service reserves reflecting

financial difficulties;
4. Unscheduled draws on credit enhancements reflecting

financial difficulties;
5. Substitution of credit or liquidity providers, or their fail-

ure to perform;
6. Adverse tax opinions, the issuance by the Internal Rev-

enue Service of proposed or final determinations of taxability,
Notices of Proposed Issue (IRS Form 5701-TEB) or other ma-
terial notices or determinations with respect to the tax-exempt
status of the securities, or other events affecting the tax-
exempt status of the security;

7. Modifications to rights of security holders, if material;
8. Bond calls, if material, and tender offers;
9. Defeasances;
10. Release, substitution, or sale of property securing re-

payment of the securities, if material;
11. Rating changes;
12. Bankruptcy, insolvency, receivership or similar pro-

ceeding of the obligated person;
13. The consummation of a merger, consolidation, or ac-

quisition involving an obligated person or the sale of all or sub-
stantially all assets of the obligated person, other than in the
ordinary course of business, the entry into a definitive agree-
ment to undertake such an action or the termination of a de-
finitive agreement relating to any such actions, other than pur-
suant to its terms, if material; and

14. Appointment of a successor or additional trustee or the
change in name of the trustee, if material.

Also included is a requirement to file a notice of failure to
file annual financial information on or before the date speci-
fied in the continuing disclosure agreement. One new notice
requirement, tender offers, is proposed to be added to an ex-
isting event, bond calls if material, with the result that the ad-
dition of four new categories of event notices to the existing
eleven tallies fourteen event notice categories under the rule
amended as proposed.

16 See item #6 in n. 15.
17 2009 Proposed Amendments, Part III.
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ing it ‘‘very difficult for the underwriter to make a rea-
sonable determination that information would be pro-
vided under a continuing disclosure document in con-
nection with a subsequent offering.

Proposed Amendments to MSRB Rule G-32

On the same day the SEC approved the proposal of
the 2009 Proposed Amendments, the MSRB published
notice that it had filed with the SEC two proposed
amendments to MSRB Rule G-32, Disclosures in Con-
nection with a Primary Offering.18 As described by the
MSRB, ‘‘the first proposal would require brokers, deal-
ers and municipal securities dealers acting as under-
writers, placement agents or remarketing agents for
primary offerings of municipal securities (‘‘underwrit-
ers’’) to provide to EMMA information about whether
the issuer or other obligated person has undertaken to
provide continuing disclosures, the identity of any obli-
gated person other than the issuer, and the timing by
which such issuers or obligated persons have agreed to
provide annual financial and operating data.’’19 This
proposal, if adopted, would be mandatory. The second
proposal would not be a new or expanded municipal
dealer rule requirement but a modification to the
EMMA system that ‘‘would permit issuers, on a volun-
tary basis, to submit to EMMA preliminary official
statements and other related pre-sale documents, offi-
cial statements and advance refunding documents
(‘‘primary market documents’’), as well as information
relating to the preparation and submission of audited fi-
nancial statements and/or annual financial information
and hyperlinks to other disclosure information avail-
able from the issuer’s website.’’20

The MSRB Interpretive Guidance
At the same time as the SEC and MSRB proposed

these expansions of existing municipal dealer require-
ments, the MSRB issued a notice providing ‘‘Interpre-
tive Guidance on Disclosure and Other Sales Practice
Obligations to Individual and Other Retail Investors in
Municipal Securities’’ (the ‘‘Interpretation’’). As de-
scribed by the MSRB, the Interpretation ‘‘updates guid-
ance to dealers on (i) their obligations to disclose mate-
rial information about issuers, their securities and
credit/liquidity support for such securities in connection
with the fulfillment of their disclosure obligations under
MSRB Rule G-17, (ii) their obligations to use such ma-
terial information in fulfilling their suitability obliga-
tions under MSRB Rule G-19, and (iii) their fair pricing
obligations under MSRB Rules G-18 and G-30.’’21 The
MSRB points out that now both primary and continuing
disclosure for municipal issues is available to the public
through EMMA, together with transaction price infor-
mation and comprehensive interest rate information on
auction rate securities and VRDOs. EMMA is character-
ized as ‘‘an established industry source’’ of information,
joining the NRMSIRs which preceded its function under
Rule 15c2-12, and other data available from the MSRB
and from vendors, that under an MSRB 2002 interpre-
tive guidance are to be used by municipal dealers in
meeting their obligations under MSRB rules.22 As ex-
plained in the Interpretation, the MSRB does not con-
sider this availability to reduce municipal dealer obliga-
tions to customers. Several statements in the Interpre-
tation are noteworthy.

The Interpretation describes MSRB Rule G-17 as ‘‘the
core of the MSRB’s investor protection rules’’ and ‘‘re-
quires a dealer effecting a municipal securities transac-
tion to disclose to its customer all material information
about the transaction known by the dealer, as well as
material information about the security that is reason-
ably accessible to the market,’’ including information
available from established industry sources. The disclo-
sure is to be provided to the investor ‘‘at the time of
trade.’’ As in the 2002 notice, the Interpretation states
the ‘‘disclosure duty applies to any municipal securities
transaction, regardless of whether the dealer is acting

18 MSRB Notice 2009-44 (July 15, 2009), MSRB Files Pro-
posals to Provide for Additional Primary Market and Continu-
ing Disclosure Information to be Made Available Through the
MSRB’s Electronic Municipal Market Access System
(‘‘EMMA’’). Available at: www.msrb.org/msrb1/whatsnew/
2009-44.asp. The SEC has separately posted the proposals for
comment under SR-MSRB-2009-09, available at: www.sec.gov/
rules/sro/msrb/2009/34-60314.pdf, and SR-MSRB-2009-10,
available at: www.sec.gov/rules/sro/msrb/2009/34-60315.pdf

19 Id. Specifically, the amendments would require filing on
Form G-32:

s whether the issuer or other obligated persons have
agreed to undertake to provide continuing disclosure informa-
tion as contemplated by Exchange Act Rule 15c2-12;

s the name of any obligated person, other than the issuer
of the municipal securities, that has or will undertake, or is
otherwise expected to provide, continuing disclosure pursuant
to the continuing disclosure undertaking;

s the date or dates identified in the continuing disclosure
undertaking, pursuant to Exchange Act Rule 15c2-
12(b)(5)(ii)(C) or otherwise, by which annual financial infor-
mation is expected to be submitted each year by the issuer
and/or any obligated persons to the EMMA system; and

s contact information for a representative of the issuer
and/or any obligated persons for purposes of establishing con-
tinuing disclosure submission accounts for such issuer and/or
obligated persons in connection with their submissions to the
EMMA system.

20 Id. Specifically, the information would include:
s an issuer’s or obligated person’s undertaking to prepare

audited financial statements pursuant to generally accepted
accounting principles (‘‘GAAP’’) as established by the Govern-
mental Accounting Standards Board (‘‘GASB’’), as described
below (the ‘‘GASB-GAAP undertaking’’);

s an issuer’s or obligated person’s undertaking to submit
annual financial information to EMMA within 120 calendar
days after the end of the fiscal year, as described below (the
‘‘annual filing undertaking’’);

s Certificate of Achievement for Excellence in Financial Re-
porting awarded by the Government Finance Officers Associa-
tion (‘‘GFOA’’) in connection with the preparation of a Com-
prehensive Annual Financial Report (‘‘CAFR’’) of an issuer
(‘‘GFOA-CAFR Certificate’’); and

s uniform resource locator (URL) of the issuer’s or obli-
gated person’s Internet-based investor relations or other re-
pository of financial/operating information.

21 MSRB Notice 2009-42. The Notice also applies previous
guidance on bond insurance rating downgrades and wide-
scale auction failures for municipal auction rate securities
(‘‘ARS’’) to municipal securities transactions in general and
specifically to transactions with individual and other retail in-
vestors in variable rate demand obligations (‘‘VRDOs’’).

22 Interpretive Notice Regarding Rule G-17, on Disclosure
of Material Facts (March 20, 2002), available at:
www.msrb.org/msrb1/rules/notg17.htm. See also: Interpretive
Notice Filed Regarding Rule G-17, on Disclosure of Material
Facts, discussing comments received on proposal, available at:
www.msrb.org/msrb1/archive/g17_not0102.htm
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as a so-called ‘‘order-taker’’ (as when the trade is ‘‘un-
solicited’’), whether the transaction is recommended, or
whether the transaction is a primary or secondary mar-
ket trade.’’

In addition to information available from established
information sources, the MSRB repeats its 2002 inter-
pretation that a municipal dealer’s disclosure duty ex-
tends to ‘‘material information they know about the se-
curities even if such information is not then available
from established industry sources.’’ In 2009, the MSRB
expands its 2002 statement to address procedures: ‘‘it is
essential that dealers establish procedures reasonably
designed to ensure that information known to the
dealer is communicated internally or otherwise made
available to relevant personnel in a manner reasonably
designed to ensure compliance with this disclosure ob-
ligation.’’

The Interpretation advises that the suitability deter-
mination under MSRB Rule G-19 ‘‘requires a meaning-
ful analysis’’ and that such determinations ‘‘are re-
quired regardless of the apparent safety of a particular
security or issuer or the apparent wealth or sophistica-
tion of a particular investor.’’ Pointing to the systems
and procedures requirement of Rule 15c2-12(c), the In-
terpretation states municipal dealers ‘‘would be ex-
pected to have reviewed any applicable continuing dis-
closures made available through EMMA or other estab-
lished industry sources and to have taken such
disclosures into account in undertaking its suitability
determination.’’

The Interpretation also ties EMMA and established
industry sources to municipal dealer obligations in pric-
ing transactions, noting first that MSRB Rule G-30 re-
quires ‘‘the aggregate transaction price to the customer
must be fair and reasonable, taking into consideration
all relevant factors’’ and then stating that in determin-
ing fair and reasonable, ‘‘among other things, dealers
would be expected to have reviewed any applicable
continuing disclosures made available through EMMA
or other established industry sources and to have taken
such disclosures into account.’’

Finally, the Interpretation cautions that ‘‘an issuer’s
use of a retail order period based on a perception that
the retail order period will improve pricing of the new
issue for the issuer does not create a safe harbor for
dealers to engage in pricing that violates the fair pric-
ing obligation under Rule G-30’’ and advises that ‘‘large
differences between institutional and individual prices
that exceed the price/yield variance that normally ap-
plies to transactions of different sizes in the primary
market provide evidence that the duty of fair pricing to
individual clients may not have been met.’’

The FINRA Regulatory Notice and Industry
Sweeps

FINRA currently has three sweeps underway focused
on municipal bond transactions, according to a June 30,
2009 news release.23 The news release describes the
first as ‘‘a broad sweep’’ looking at industry sales and
supervisory practices for sales of municipal bonds to re-
tail investors. The related Targeted Examination Re-
quest, dated June 2009, states that for ‘‘purposes of this
request, the term ‘retail municipal transaction’ means a

transaction of less than 100 municipal bonds (i.e., less
than $100,000 in par value) effected with a customer,
including institutional customers’’ and requests item-
ized information for the period from January 1, 2009
through March 31, 2009. The request includes a ‘‘firm’s
written supervisory procedures, memoranda and other
documents explaining firm controls in place with re-
gard to. . .(a) Firm processes for the identification and
disclosure of material facts to customers as defined in
MSRB Rule G-17 and related interpretations; (b) Firm
procedures for disclosures when selling municipal
bonds to retail customers during ‘new issue disclosure
periods’ as defined in MSRB Rule G-32; and (c) Firm
processes for the identification of issuer material
events, as defined in SEC Rule 15c2-12, and the use of
this information.’’24 In addition, request is made for the
firm’s supervisory procedures explaining ‘‘firm controls
in place with regard to its responsibilities as a Partici-
pating Underwriter under SEC Rule 15c2-12(b)’’ as well
as a ‘‘detailed written description regarding the process
for determining pricing for municipal securities when
purchasing from or selling to retail customers.’’25 A sec-
ond ‘‘more targeted sweep’’ examines ‘‘potential con-
flicts, disclosure practices and marketing by firms un-
derwriting municipal securities involving swaps and de-
rivatives for small municipalities.’’26 The third
‘‘narrowly targeted sweep’’ seeks information from
firms that engaged in retail sales of municipal Gas
Bonds underwritten and guaranteed by Lehman Broth-
ers.27

As part of the municipal bond initiative, FINRA is-
sued a June 30, 2009 Regulatory Notice28 reminding se-
curities firms of their obligations to disclose material in-
formation to customers, suitability of recommenda-
tions, and supervision of municipal securities activities.
The FINRA Regulatory Notice, issued approximately
two weeks before the Interpretation, urges municipal
dealers to ‘‘reassess the adequacy of their current poli-
cies and procedures’’ for complying with MSRB rules,
with ‘‘particular attention to those relating to’’ disclo-
sure, suitability of recommendations, and supervision
of municipal securities activities. Similar to the Inter-
pretation, the Regulatory Notice states: ‘‘the MSRB has
interpreted Rule G-17 to require a dealer, in connection
with any transaction in municipal securities, to disclose
to its customer, at or prior to the sale, all material facts
about the transaction known by the dealer, as well as
material facts about the security that are reasonably ac-
cessible to the market.’’ FINRA advises: ‘‘If a firm dis-
covers through its Rule 15c2-12 procedures or other-
wise that an issuer has failed to make filings required
under its continuing disclosure agreements, the firm

23 News Release, supra n. 3.

24 FINRA Targeted Examination Request Re: Retail Munici-
pal Securities Transaction (June 2009), available at:
www.finra.org/Industry/Regulation/Guidance/
TaretedExaminationLetters/P118892.

25 Id.
26 FINRA Targeted Examination Request Re: Municipal Un-

derwritings and Municipal Derivative Investments (May 2009),
available at: www.finra.org/Industry/Regulation/Guidance/
TargetedExaminationLetters/P119050

27 FINRA Targeted Examination Request Re: Retail Sale of
‘‘Gas Bonds’’ (June 2009) available at: www.finra.org/Industry/
Regulation/Guidance/TargetedExaminationLetters/P119051.

28 Regulatory Notice 09-35 (June 2009), available at:
www.finra.org/web/groups/industry/@ip/@reg/@notice/
documents/notices/p119067.pdf

5

SECURITIES REGULATION & LAW REPORT ISSN 0037-0665 BNA 8-17-09



must take this information into consideration in meet-
ing its obligations under Rule G- 17 and in assessing the
suitability of the issuer’s bonds under Rule G-19.’’ Fi-
nally, the Regulatory Notice states that, beginning July
1, 2009, a firm’s supervisory procedures ‘‘should in-
clude requiring and training associated persons to ac-
cess all relevant information from EMMA and other es-
tablished industry sources before selling or recom-
mending a municipal security, whether in connection
with an initial offering or in the secondary market.’’

As part of its focus on the municipal bond market,
along with the actions above, FINRA also issued the In-
vestor Alert — Municipal Bonds — Staying on the Safe
Side of the Street in Rough Times, linked to a ‘‘Muni
Bond Check List,’’ providing investors with a step-by-
step guide for avoiding common pitfalls in municipal
bond investing.29

Observations
In Congressional testimony immediately prior to the

July 15 open meeting, SEC Chairman Mary L. Schapiro
characterized the 2009 Proposed Amendments as ‘‘a
first step’’ and if adopted, ‘‘municipal securities inves-
tors should receive more complete and timely informa-
tion about important events that affect their invest-

ments as well as more information about variable rate
demand obligations previously exempt from these
broker-dealer rules.’’ As to what the next steps may be,
Chairman Schapiro testified: ‘‘We look forward to
working with Congress to more effectively protect in-
vestors in the important municipal securities market by
developing methods to more fundamentally address
municipal securities disclosure.’’

Since 1994, Rule 15c2-12 has confronted municipal
dealers with a compliance conundrum - how to deter-
mine a failure to file annual financial information when
an issuer failing to file is also unlikely to file, timely or
at all, the required notice of a failure to file? By now em-
phasizing material events, the SEC’s interpretation ups
the ante - how can an underwriter determine if an is-
suer or obligated person failed to file an event notice
without having independent knowledge of the event?
What compliance procedures can adequately address
this conundrum?

The 2009 Proposed Amendments should be reviewed
not on a stand-alone basis, but together with the MSRB
Notices and FINRA Regulatory Notice discussed above
for a full appreciation of the combined scope and poten-
tial effect of all the regulatory actions. Municipal Deal-
ers will be directly affected by the amendments, if
adopted. Issuers of municipal securities and obligated
persons, will be affected through the continuing disclo-
sure agreements to which they are a party.29 News Release supra n. 3.
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