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“Any civil action for patent infringement may be 

brought in the judicial district [1] where the 

defendant resides, or [2] where the defendant has 

committed acts of infringement and has a regular 

and established place of business.” 

28 U.S.C. §1400(b)
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“[A] defendant that is a corporation shall be deemed 

to reside in any judicial district in which it is 

subject to personal jurisdiction at the time the 

action is commenced.”

28 U.S.C. §1391(c)
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“We hold that 28 U. S. C. §1400(b) is the sole and 

exclusive provision controlling venue in patent 

infringement actions, and that it is not to be 

supplemented by the provisions of 28 U. S. C. 

§1391(c).”

Fourco Glass Co. v. Transmirra Prods. Corp.,

353 U.S. 222 (1957)
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“For purposes of venue under this chapter, a 

defendant that is a corporation shall be deemed to 

reside in any judicial district in which it is subject to 

personal jurisdiction at the time the action is 

commenced.”

28 U.S.C. §1391(c) (1988)
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“Section 1391(c) applies . . . to §1400(b), as 

expressed by the words ‘For purposes of venue under 

this chapter.’  There can be no mistake about 

that….  

[V]enue in a patent infringement case includes any 

district where there would be personal jurisdiction 

over the corporate defendant at the time the action 

is commenced.”

VE Holding Corp. v. Johnson Gas Appliance Co., 

917 F.2d. 1574 (Fed. Cir. 1990)
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One-Third of Patent Cases Nationwide in 2016
Were Filed in the Eastern District of Texas
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“We conclude that the amendments to §1391 did 

not modify the meaning of §1400(b) as interpreted 

by Fourco.  We therefore hold that a domestic 

corporation ‘resides’ only in its State of 

incorporation for purposes of the patent venue 

statute.”

TC Heartland LLC v. Kraft Foods Grp., 

137 S.Ct. 1514 (2017)



10

“[A] defendant not resident in the United States may 

be sued in any judicial district.”

28 U.S.C. § 1391(c)(2)



11

“We conclude that in §1391(d) Congress was stating 

a principle of broad and overriding application . . . .  

Since respondent Brunette is an alien 

corporation, it cannot rely on §1400 (b) as a 

shield against suit in the District of Oregon.”

Brunette Machine Works, Ltd. v. Kockum Industries, Inc., 

406 U.S. 706 (1972)
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“The parties dispute the implications of petitioner’s 

argument for foreign corporations. We do not here 

address that question, nor do we express any 

opinion on this Court’s holding in Brunette.” 

TC Heartland LLC v. Kraft Foods Grp., 

137 S.Ct. 1514 (2017)
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Number of Eastern District of Texas 
Patent Cases by Week
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Patent Case Filings Nationwide
Before and After TC Heartland
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Patent Case Filings Nationwide
Before and After TC Heartland

0%

10%

20%

30%

40%

TXED DED CACD ILND CAND NJD Others

2016 Post-TC Heartland



16

0

400

800

1200

1600
1

-A
p

r

8
-A

p
r

1
5

-A
p

r

2
2

-A
p

r

2
9

-A
p

r

6
-M

ay

1
3

-M
ay

2
0

-M
ay

2
7

-M
ay

3
-J

u
n

1
0

-J
u

n

1
7

-J
u

n

2
4

-J
u

n

1
-J

u
l

8
-J

u
l

2016 2017

Number of Patent Case Filings Nationwide Year over Year



17

“Any civil action for patent infringement may be 

brought in the judicial district [1] where the 

defendant resides, or [2] where the defendant has 

committed acts of infringement and has a regular 

and established place of business.” 

28 U.S.C. §1400(b)
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Learn to:
• Challenge venue
• Assess venue in your case
• Raise venue in pending cases post-TC Heartland
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“(b)  How to Present Defenses.  Every defense to 

a claim . . . must be asserted in the responsive 

pleading . . . .  But a party may assert the following 

defenses by motion . . . (3) improper venue.

* * * *

(2) Limitation on Further Motions . . . .  [A] party 

that makes a motion under this rule must not make 

another motion under this rule raising a defense or 

objection that was available to the party but omitted 

from its earlier motion.”

FED. R. CIV. P. 12(b)-(g)
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“(1) When Some Are Waived.  A party waives any 

defense listed in Rule 12(b)(2)-(5) by:

(A) omitting it from a motion in the circumstances 

described in Rule 12(g)(2); or 

(B) failing to either:

(i) make it by motion under this rule; or

(ii) include it in a responsive pleading or in an 

amendment allowed by Rule 15(a)(1) as a 

matter of course.”

FED. R. CIV. P. 12(h)
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“(a)  The district court of a district in which is filed a 

case laying venue in the wrong division or district 

shall dismiss, or if it be in the interest of justice, 

transfer such case to any district or division in which 

it could have been brought.

(b) Nothing in this chapter shall impair the 

jurisdiction of a district court of any matter 

involving a party who does not interpose timely and 

sufficient objection to the venue. ” 

28 U.S.C. §1406
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“All well-pleaded allegations in the complaint 

bearing on the venue question are generally taken 

as true, unless contradicted by the defendant’s 

affidavits.  A district court may examine facts 

outside the complaint to determine whether its 

venue is proper.  And, as is consistent with practice 

in other contexts, such as construing the complaint, 

the court must draw all reasonable inferences and 

resolve all factual conflicts in favor of the plaintiff.”

5B CHARLES ALAN WRIGHT & ARTHUR MILLER, 

FEDERAL PRACTICE AND PROCEDURE§1352, at 324 (3d ed. 2004)
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“On a motion under Rule 12(b)(3), facts must be 

shown that will defeat the plaintiff’s assertion of 

venue.  A number of federal courts have 

concluded that the burden of doing so is on 

the defendant . . . .  On the other hand, an equal 

(perhaps a larger) number of federal courts 

have imposed the burden on the plaintiff in 

keeping with the rule applied in the context of 

subject matter and personal jurisdiction.  The latter 

view seems correct.”

5B CHARLES ALAN WRIGHT & ARTHUR MILLER, 

FEDERAL PRACTICE AND PROCEDURE§1352, at 320 (3d ed. 2004)
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“While there is a split of authority among federal 

courts and in the Fifth Circuit with regard to which 

party shoulders the burden of establishing venue on 

a Rule 12(b)(3) motion to dismiss for improper 

venue, it appears the majority place the burden with 

the plaintiff.” 

Broadway Nat’l Bank v. Plano Encryption Techs, LLC,

173 F.Supp.3d 469, n.2 (W.D. Tex., Mar. 28, 2016)
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Post-Heartland Venue Cases
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“Any civil action for patent infringement may be 

brought in the judicial district [1] where the 

defendant resides, or [2] where the defendant has 

committed acts of infringement and has a regular 

and established place of business.” 

28 U.S.C. §1400(b)
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“[I]n determining whether a corporate defendant has 

a regular and established place of business in a 

district, the appropriate inquiry is whether the 

corporate defendant does its business in that district 

through a permanent and continuous presence 

there and not . . . whether it has a fixed physical 

presence in the sense of a formal office or store.” 

In re Cordis Corp., 769 F.2d 733 (Fed. Cir. 1985)
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“[T]he remedy of mandamus is ‘strong medicine’ to 

be reserved for the most serious and critical ills, and 

if a rational and substantial legal argument can be 

made in support of the rule in question, the case is 

not appropriate for mandamus, even though 

on normal appeal, a court might find 

reversible error.  As the record indicates that a 

rational and substantial legal argument may be 

made in support of the court’s order denying Cordis’ 

motion to dismiss for lack of proper venue, we 

decline to issue the writ.” 

In re Cordis Corp., 769 F.2d 733 (Fed. Cir. 1985)
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Raytheon Co. v. Cray, Inc.
No. 2:15-cv-01554, 2017 WL 2813896 (E.D. Tex. Jun. 29, 2017)
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“The activities performed by Cray in this Court’s 

view are factually similar to the activities performed 

by the representatives in Cordis and therefore are 

sufficient to meet the ‘regular and established place 

of business’ requirement of §1400(b).” 

Raytheon Co. v. Cray, Inc.

No. 2:15-cv-01554, 2017 WL 2813896 (E.D. Tex. Jun. 29, 2017)
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Cordis Raytheon

• 2 full-time sales representatives with 
home offices

• 1 full-time sales representative with 
home office (+1)

• Company-owned cars
• No car; cell phone, internet, mileage, 

travel reimbursements

• Administrative support in district • Administrative support out of district

• Business cards with number of 
administrative support

• Invoices, proposals, emails provided 
local number

• Cordis in local telephone book
• Internal document of sales territories 

identified Athens, Texas

• Sales representatives kept inventory and 
sold directly

• Access to online sales brochures

• Acted as technical consultants
• “[N]ew account development and key 

account management.”

• N/A • $345 million in sales revenue
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“The following factors, gleaned from prior courts and 

adapted to apply in the modern era, serve two 

purposes. First, they focus the regular and 

established place of business analysis such 

that parties may address only the relevant 

facts of the case and avoid costly and far-flung 

venue discovery, wherever possible. Second, while 

promoting administrative simplicity, they 

nonetheless encompass the flexibility earlier courts 

found appropriate when interpreting the statutory 

text in light of diverse business structures and 

practices which evolve with advances in technology.”

Raytheon Co. v. Cray, Inc.

No. 2:15-cv-01554, 2017 WL 2813896 (E.D. Tex. Jun. 29, 2017)
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The Raytheon Factors

“Physical Presence” Retail store, warehouse, facility, property, 
inventory, equipment (owned or leased), infrastructure, or people 
(employees, contractors, or agents)

“Defendant’s Representations”  Internal or external representations 
that the defendant has a presence in the district, e.g., in advertising

“Benefits Received” Extent to which defendant derives benefits from 
its presence in the district; sales revenue

“Targeted Interactions with the District”  “Targeted” interactions with 
existing or potential customers, consumers, users or entities; localized 
customer support, ongoing contractual relationships, targeted 
marketing efforts; efforts to “promote brand strength and business 
goodwill”
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“None of these factors should alone be dispositive, 

and other realities present in individual cases 

should likewise be considered.  Courts should 

endeavor to determine whether a domestic 

business enterprise seeks to materially further 

its commercial goals within a specific district 

through ways and means that are ongoing and 

continuous. Such a conclusion should be driven by 

a fair consideration of the totality of the 

circumstances, and not by the siren call of bright 

line rules or an overt attachment to form.”

Raytheon Co. v. Cray, Inc.

No. 2:15-cv-01554, 2017 WL 2813896 (E.D. Tex. Jun. 29, 2017)
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“The fact that [defendants] are authorized to do 

business in Texas is not controlling and will not 

establish the [§1400(b)] requirement.  Nor does 

defendants’ website allowing viewers to access a list 

of San Antonio/Austin distributors provide venue 

under the patent infringement statute.  Finally, the 

fact that defendants sell their activity trackers to 

distributors in Texas Western will not establish 

venue.  It is well settled that the mere presence of 

independent sales representatives does not 

constitute a ‘regular and established place of 

business’ for purposes of Section 1400(b).”

Logantree LP v. Garmin Int’l, Inc., 

No. 5:17-cv-98, 2017 WL 2842870 (W.D. Tex. Jun. 22, 2017)
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Post-Heartland Complaints
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Waiver Cases
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Cobalt Boats, LLC v. Sea Ray Boats, Inc.
No. 2:15-cv-21, 2017 WL 2556679 (E.D. Va. Jun. 7, 2017)

• Cobalt sued Sea Ray and Brunswick for patent infringement in 2015 
in the E.D. Va.

• Sea Ray denied that venue was proper in its answer.  Brunswick did 
not contest that venue was proper, but denied that the E.D. Va. 
was the most convenient forum in its answer.

• Defendants filed a §1404(a) motion in March 2015, which the 
court denied the following month.

• The case was litigated for two years:  IPR, stay, Markman, denied 
summary judgment motion. 

• At the Final Pretrial Conference, three weeks before trial, set for 
June 12, 2017, defendants told the court that they intended to 
challenge venue following TC Heartland.
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“Defendants reasonably argue that VE Holding 

challenges were untenable . . . .  Despite that 

rational perspective, they err when they insist that 

repeated denials of certiorari on VE Holding and 

similar cases compel their position.  As the Supreme 

Court has often stated, the denial of a writ of 

certiorari imports no expression of opinion upon the 

merits of the case.”

Cobalt Boasts, LLC v. Sea Ray Boats, Inc.

No. 2:15-cv-21, 2017 WL 2556679 (E.D. Va. Jun. 7, 2017)
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“[T]he circuit courts are only empowered to express 

the law of their circuit in the absence of a controlling 

decision by the Supreme Court.  The Supreme Court 

has never overruled Fourco, and the Federal Circuit 

cannot overrule binding Supreme Court precedent.  

Based on the Supreme Court’s holding in TC 

Heartland, Fourco has continued to be binding law 

since it was decided in 1957, and thus, it has been 

available to every defendant since 1957.”

Cobalt Boasts, LLC v. Sea Ray Boats, Inc.

No. 2:15-cv-21, 2017 WL 2556679 (E.D. Va. Jun. 7, 2017)
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“There is little doubt that the Court’s decision in TC 

Heartland was a change in the law of venue . . . .  

The issue of proper forum following the return to 

Fourco requires our resolution . . . .  [W]here the 

change of law brings the propriety of the current 

venue directly into question, this defendant is 

entitled to consideration of its request.”

In re Sea Ray Boats, Inc.

No. 2017-124, 2017 WL 2577399 (Fed. Cir. Jun. 9, 2017)

(Newman, J. dissenting)
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Elbit Sys. Land & C41 Ltd. v. Hughes Network Sys., LLC.
No. 2:15-cv-00037, 2017 WL 2651618 (E.D. Tex. Jun. 20, 2017)

• Elbit sued Hughes and Blue Tide for patent infringement in January 
2015.

• Hughes filed a 12(b)(6) motion on willfulness.

• Blue Tide filed a 12(b)(3) challenging venue arguing only that the 
court did not have personal jurisdiction over it.

• In their eventual answers, in April 2016, Hughes did not contest 
venue and Blue Tide denied that venue was proper.  Both indicated 
that they reserved the right to contest venue based on TC 
Heartland.

• On June 3, 2017, less than two months before trial, Hughes and 
Blue Tide filed a motion to transfer under 28 U.S.C. §1406(a).
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“The Court need not reach Defendants’ argument 

that a change in law constitutes an exception to 

waiver under Rule 12(h)(1)(A) because the 

Supreme Court’s decision in TC Heartland 

does not qualify.  Fourco was decided in 1957. 

While the Federal Circuit’s decision in VE Holding 

was inconsistent with Fourco, the Federal Circuit 

cannot overturn Supreme Court precedent. 

Elbit Sys. Land & C41 Ltd. v. Hughes Networks Sys., LLC., 

No. 2:15-cv-00037, 2017 WL 2651618 (E.D. Tex. Jun. 20, 2017)
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“Hughes argues ‘it was well known that any motion 

under § 1400(b) . . . would be viewed as meritless.’  

While such a motion might have been viewed 

as meritless in a lower court, that does not 

change the harsh reality that Hughes would have 

ultimately succeeded in convincing the Supreme 

Court to reaffirm Fourco, just as the petitioner in TC 

Heartland did.”

Elbit Sys. Land & C41 Ltd. v. Hughes Networks Sys., LLC., 

No. 2:15-cv-00037, 2017 WL 2651618 (E.D. Tex. Jun. 20, 2017)
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Amax, Inc. v. ACCO Brands Corp.
No. 1:16-cv-10695, 2017 WL 2818986 (D. Mass. Jun. 29, 2017)

• Amax sued ACCO Brands for patent and trademark infringement in 
April 2016.

• ACCO denied that venue was proper in its answer and moved to 
transfer under §1404(a) to the N.D. of Illinois, where its principal 
place of business is located.  The court denied the transfer motion.

• ACCO filed an early motion for summary judgment in February 
2017.

• After TC Heartland, ACCO filed a motion to dismiss or transfer.
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“By filing a motion to transfer venue based upon 

convenience and failing to assert that venue was 

improper in that motion, defendant conceded 

that venue is proper in this Court . . . . 

[D]efendant moved for summary judgment in 

February, 2017.  By filing an early motion for 

summary judgment, defendant abandoned its 

defense of improper venue.”

Amax, Inc. v. ACCO Brands Corp.

No. 1:16-cv-10695, 2017 WL 2818986 (D. Mass. Jun. 29, 2017)
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Westech Aerosol Corp. v. 3M Co.
No. 3:17-cv-5067, 2017 WL 2671297 (W.D. Wa. Jun. 21, 2017)

January 27, 2017 Westech files complaint against 3M.

March 27, 2017 3M files Rule 12(b)(6) motion and does not
raise venue defense.

April 24, 2017 Westech amends complaint as a matter of right.

May 4, 2017 3M files second Rule 12(b)(6) motion and does 
not raise venue defense.

May 22, 2017 Supreme Court issues TC Heartland.

May 25, 2017 3M seeks leave to amend Motion to Dismiss.
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“TC Heartland changed the venue landscape. For 

the first time in 27 years, a defendant may argue 

credibly that venue is improper in a judicial district 

where it is subject to a court’s personal jurisdiction 

but where it is not incorporated and has no regular 

and established place of business.  Defendants could 

not have reasonably anticipated this sea change, and 

so did not waive the defense of improper venue by 

omitting it from their initial pleading and motions.”

Westech Aerosol Co. v. 3M Co.

No. 3:17-cv-5067, 2017 WL 2671297(W.D. Wa. Jun. 21, 2017)
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Biography
Stephen focuses on technology-based litigation and counseling. He has 

helped clients across the country in a wide variety of fields, ranging from 
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