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OVERVIEW OF CITIZEN SUITS
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• Many of the major federal environmental statutes 
contain provisions allowing private citizens (or groups of 
citizens) to bring suit against alleged violators of those 
statutes.

– Clean Water Act (33 U.S.C. §1365)

– Clean Air Act (42 U.S.C. §7604)

– RCRA (42 U.S.C. §6972)

– TSCA (15 U.S.C. §2619)

– Endangered Species Act (16§1540(g))

– CERCLA (42 U.S.C. §9659)

OVERVIEW OF CITIZEN SUIT ACTIONS
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• Most federal environmental citizen suit provisions have 
a similar structure:

– Plaintiff – an individual or organization with 
“standing” to do so, and otherwise satisfies the 
conditions under the statute, may prosecute an 
enforcement action.  

– Defendant – any party that is alleged to have 
violated an order, condition, or established standard.

OVERVIEW OF CITIZEN SUIT ACTIONS
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• Notice – before filing a complaint in federal court, 
Plaintiffs generally must give notice to the potential 
defendant and to the government of their intent to bring 
suit. 

• Remedies – Plaintiffs may seek injunctive relief and civil 
penalties.  Courts may also award attorney fees and 
costs to prevailing plaintiffs.

OVERVIEW OF CITIZEN SUIT ACTIONS
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• It is imperative that any notice of intent to file suit be 
treated as a high priority.

• If handled properly, particularly if regulators are 
willing to collaborate, the citizen suit can often be 
resolved before it is even filed.

UPON RECEIPT OF NOTICE OF INTENT TO FILE SUIT
STRATEGY
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• The first step in addressing a citizen suit is to evaluate 
realistically whether the claims can survive a motion to 
dismiss and motion for summary judgment.

– Motion to Dismiss?

 Do plaintiffs have standing?

 Did plaintiffs give proper notice?

 Is the conduct alleged a violation of the 
statute/order/permit?

 Is the suit otherwise barred as a matter of law under 
statute?

 Does the facility have a permit that allows for the discharge 
or emission? 

UPON RECEIPT OF NOTICE OF INTENT TO FILE SUIT
STRATEGY
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Investigate plaintiff’s standing

• Plaintiffs must demonstrate a concrete “injury in fact” 
that is causally linked to a redressable harm.

– Consider where plaintiff or its members live and whether 
it is likely that they use or visit areas impacted by the 
alleged violation.

– Standing is often liberally construed in an environmental 
context.

STANDING
STRATEGY 
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• Notice

– All citizen suit provisions require the potential 
plaintiffs to notify defendants of their intent to 
sue.

– Carefully review plaintiff’s fulfillment of the 
statute’s notice requirement.

NOTICE
STRATEGY
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• Citizen Suits are intended to “supplement rather than to 
supplant” the enforcement power of government 
agencies.”  Gwaltney of Smithfield, Ltd. v. Chesapeake 
Bay Found., 484 U.S. 49, 60 (1987).

– Thus, a citizen suit will be prohibited if EPA or 
another agency is “diligently prosecuting” the alleged 
violation.

BARRED BY STATUTE
STRATEGY
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1. Diligent Prosecution

Citizen suit provisions provide a statutory bar against 
bringing a citizen suit when an agency is “diligently 
prosecuting” a civil action, or, in more limited cases, 
an administrative proceeding.

BARRED BY STATUTE
STRATEGY
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2. Ongoing Violation

Has allegedly illegal activity ceased, or can it be 
ceased with no likelihood of recurrence before suit is 
filed?

BARRED BY STATUTE
STRATEGY
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• Most citizen suit provisions include “permit shields,” or 
provisions providing that parties with valid permits who 
are in compliance with the permit limitations are 
deemed to be in compliance with the law with respect to 
permitted actions.

– Consider whether disputed material facts are 
necessary to arguments.

PERMIT SHIELD
STRATEGY
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• Once you have fully evaluated the strengths and 
weaknesses of the claims made in the notice letter,  
always respond to a Notice of Intent.

– The context of your response is dictated by the strengths 
of your case.

– There is no downside to responding:

 Plaintiffs may elect not to pursue suit.

 Regardless, you’ll need to assess your case before 
the 60-day clock runs out and a complaint is filed in 
federal court, so there is little to lose.

RESPOND TO THE NOTICE
STRATEGY
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• If a potential violation has occurred, which cannot be 
remedied before the expiration of the notice period, 
consider reaching out to the federal or state agency 
responsible for enforcement of the statute.

– Consider a negotiated consent decree or consent 
agreement to resolve all past violations and to 
ensure future compliance.

– This could provide a diligent prosecution defense if 
the enforcement action is filed before the citizen suit 
is filed or, possibly a mootness argument if filed 
after.

MOOTNESS
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• If attempts to dissuade Plaintiffs from filing suit are 
unsuccessful, a company will need to litigate.

– But…

 Best case scenario is a Motion to Dismiss or 
Motion for Judgment on the Pleadings.

 Otherwise, possibility of resolution on Cross-
Motions for Summary Judgment.

– This likely will entail extensive discovery and 
experts.

– Further, at this stage, any settlement with plaintiff 
will likely involve the payment of attorney fees.

IF LITIGATION IS UNAVOIDABLE
STRATEGY



Eric Groten

CLEAN AIR ACT CITIZEN SUITS:  
CAUSES, PREVENTION, AND TREATMENT 
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• Irritation: Enforcement based on alleged defects in 
pre-construction authorization (collateral attacks) under 
CAA § 304(a)(3) 

– Local NIMBY

– National NGO BANANA target 

– Competitor

CAUSES AND SYMPTOMOLOGY
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• Old age and lifestyle choices:  Enforcement of 
nuisance rule and emissions limitations under CAA §
304(a)(1) 

CONTINUED
CAUSES AND SYMPTOMOLOGY
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• Penalty:  Statutory penalty to U.S. Treasury or up to 
$100,000 fine to local causes 

• Injunctive relief  

• Attorney fees

OUTCOMES
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• Neighborhood and governmental relations

PREVENTIVE HEALTH MEASURES
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• Good hygiene

– Remove “nuisance rules” and similar provisions from SIPs

– Eliminate SIP approval/State law disconformities

– Clarity of obligation:  Test methods and averaging times

 Beware “credible evidence”

 Beware “NextGen”

 Beware changes in emission factors

CONTINUED
PREVENTIVE HEALTH MEASURES
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• Good hygiene (cont’d)

– Title V permit shield for ambiguous or contentious obligations

– Caution in reporting, including STEERS reports and audit 
findings

– Comprehensive governmental settlements

• Comply!

CONTINUED
PREVENTIVE HEALTH MEASURES
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• Governmental preemption (in §304(a)(1) cases)

– Action in court of law

– Diligent prosecution

• Standing: Frame as redressability issue

• Lack of ongoing violations

• Statute of limitations

• Adequacy of notice 
(in §304(a)(1) cases)

MOTION TO DISMISS 
TREATMENT
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• Collateral attacks (depending on whether claim is 
“without permit” or “defective permit ”):

– With Title V review

– Without Title V

 Deficient PSD/NNSR permit

 No PSD/NNSR permit

 Abstention in case of conflict with proceedings before 
state agency

MOTION TO DISMISS (CONTINUED)
TREATMENT
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• “Emission standard or limitation”?

• Otherwise federally enforceable? (e.g., incorporation by 
reference; SIP approval status)

• Remedy selection:  Mitigation questionable, even for 
EPA

MOTION TO DISMISS (CONTINUED)
TREATMENT
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• Permit shield (affirmative defense)

• Title V deviation reports:  Violations or indications of 
violations?

• “Credible evidence”

• Affirmative defense for unavoidability

SUMMARY JUDGMENT ISSUES
TREATMENT
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TRIAL
SURGICAL TREATMENT
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GETTING THE DOCTOR TO PAY YOU



Lewis Sutherland

SPECIAL LITIGATION ISSUES IN CITIZEN SUITS
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• Cost management of the discovery process

– Take a shot at working with Plaintiffs

– Negotiate an agreed discovery order

• Discovery consistent with proving your affirmative case

CASE MANAGEMENT ISSUES ASSOCIATED WITH CITIZEN SUITS
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• Simultaneous regulatory and litigation proceedings

– Coordinate strategy and objectives

– Experts (share or not?)

– Consent Orders

– NGO efforts to force participation in regulatory 
proceeding 

• Bifurcation and jury determination of liability

– North Carolina Environmental Justice Network v. Taylor, 
2014 WL 7384970 (E.D.N.C. Dec. 29, 2014) 

CASE MANAGEMENT ISSUES ASSOCIATED WITH CITIZEN SUITS
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• Multiple, overlapping roles of technical consultants and 
experts creates uncertainty regarding privilege

• Address privilege strategically in the hiring and 
assignment of work for technical consultants and 
company experts

PRIVILEGE ISSUES
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• Attorney-client and work product privileges are not 
always a neat fit 

• Attorney client privilege

– Applies to (1) communications (2) between privileged persons 
(3) made in confidence (4) for the purpose of legal advice

– The “translator” role in the context of environmental 
consultants

• Work product privilege

– Protects documents prepared in anticipation of litigation

– “Dual-use” documents create ambiguity –anticipation of 
litigation must be the “driving force behind preparation of [the] 
document”

PRIVILEGE ISSUES
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• Testifying Experts

– Draft reports protected by privilege (FRCP 26(b)(4)(B))

– Communications with litigation attorney protected by 
privilege with these exceptions: (FRCP 26(b)(4)(C))

 Compensation

 Facts or data provided by attorney

 Assumptions provided by attorney

PRIVILEGE ISSUES
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• Consulting experts: “specifically employed . . . in 
anticipation of litigation” and will not testify 

– Can potentially shield factual development, BUT

– Sharing of data or analysis with a testifying expert opens 
up discovery

PRIVILEGE ISSUES
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• Citizen suit litigation is frequently “expert driven”

– Retain your key testifying experts early

– Pros and cons of using company experts

EXPERTS
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Expert reports

• Plan for your motion practice

• Get what you need in the report both in language and 
graphics

• Consider using key graphics to enhance your brief

EXPERT REPORTS
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